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Dapestt mines The national bankers of Kansas have devised 
hee Seen, a plan to provide their depositors with a guar- 
antee without becoming participators in the 
system adopted by the State law. This is the simple method of hav- 
ing each bank insure its own deposits and all of them take part in 
forming an insurance company to provide the necessary security. 
Since the point of the objection of the Attorney-General of the United 
States was that a national bank under the national law, could not di- 
vert any part of its assets to help protect depositors in a number of 
other banks, this device would clearly obviate the possibility of ob- 
jections; and the Attorney-General has in fact given his formal ap- 
proval to the principle of the plan; probably, indeed, he originally 
suggested it. Its adoption enabies the national banks to place them- 
selves upon as strong a basis before the people, in bidding for depos- 
its, as the State banks occupy under the guarantee law, and is asimple 
solution of what threatened to become a very serious problem. 


The Value of his movementisa useful example in some other 
Co-operation. Trespects. Itisin the full recognition of the value of 

co-operative action that the eventual strengthening 
of the country’s whole banking and credit system must find the funda- 
mental principles for its improvement. It is merely an application 
of the trite saying, ‘‘ United we stand, divided we fall,’’ which is, 
however, so ordinary a truth that it is largely regarded as old-fash- 
ioned. Modern individualism has caused us to swerve so far away 
from it that in banking, as well as in other fields, there has been a 
tendency to ignore its force, notwithstanding the fact that there are 
continual illustrations of the immeasurable value of unity of action 
in case of trouble menacing the whole system. Muchof the impetus 
which the guarantee of deposit movement has acquired is attributable 
directly to the recognition of this principle; and just as certainly as 
the power of the Nation is dependent ‘upon the continuance of the 
Union—the aggregation of the strength of the forty-six independent 
commonwealths, so the power of our enormous banking aggregates 
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requires a cohesive, co-operative force to make its influence felt 
throughout the civilized world and particularly in advancing the 
general welfare at home and abroad. 


Sevenudatten ty An appreciation of this fact is shown in the 
Trust Companies. Tevival of the movement to have the trust 
companies in New York City place themselves 
in a position that will enable their checks to be ‘‘cleared,” besides 
giving them the benefit of concerted action, through the formation 
of acentral organ. When it is borne in mind that these institutions 
now carry nearly $1,100,000,000 of deposits of individuals and other 
banking institutions, their importance in the combined financial 
strength of New York City is apparent; and since conditions un- 
der which they operate render them peculiarly susceptible to attack 
in times of stress, any step toward co-operation is to be welcomed as 
promising a beneficial outcome. Even the plan now proposed, which 
is only the initial one and hence not as comprehensive as is desirable, 
would in October, 1907, have proved a strong bulwark with which to 
resist the attacks upon three of the active companies, to which one 
was compelled temporarily to succumb. It is entirely possible to 
form a union without surrendering too much individuality, that will 
prove most useful to each individual company. 
The Wisdom here isa further reason favoring the early adoption 
of the Policy. of such plans that should be considered carefully by 
trust companies in other cities. As we have re- 
peatedly pointed out, national legislators are giving very considera- 
ble attention to their operations, ostensibly, if not actually, because 
their entry into the ordinary banking field is trenching upon the ac- 
tivities of the national banks, supposed to be the special wards of 
Congress, whose interests are to be guarded by national laws. Every 
trust company official who has kept in touch with the course of opin- 
ion in Washington, has observed the tendency toward the exercise of 
power to curb the growth of the companies at the expense of the 
banks, ever since former Secretary Shaw officially recommended legis- 
lation on the subject by Congress. It would seem wise on the part 
of these officials to anticipate and render unnecessary such action, 
by placing their business upon a plane which will take away most of 
the reasons for criticism. Not merely keep within the letter of the 
State laws, but adjust themselves to the recognized higher laws. 


Comment on We referred recently to the course of banking 
Legislation. legislation in some of the Western States and com- 

mended the generaltrend thereof. Several details 
of the additions to the banking codes have since reached us and de- 
serve comment. Minnesota has followed the example of New York 
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in placing the liquidation of insolvent institutions under the super- 
vision of the banking department instead of the courts. The con- 
ditions in that State were hardly as bad as in New York; but in the 
latter case the presumption that a judicial adjustment of insolvent 
banks would of course be equitably carried through proved so vio- 
lently wrong, that the change was amply justified and the new plan 
may be used safely as a pattern where a properly organized depart- 
ment exists. The theory is, of course, that responsibility for ex- 
travagance can be more readily fixed npon an executive official than 
upon a court where so many considerations affect results. It should 
not be so; but experience in New York demonstrates the deplorable 
fact that it is so; and the mode of dealing with the condition is cer- 
tain to prove effective. 


Minnesota’s Savings Upontheother hand Minnesota has adopted 
Deposit Act. a law relative to savings deposits that leaves 
something to be desired. State banks are 
authorized to receive such deposits and to advertise the fact; a policy 
that is upon the whole warranted and satisfactory. There are, how- 
ever, two collateral provisions upon which questions may properly be 
raised. There is no requirement to account for the saving deposits 
separately nor are the investments of these deposits regulated spe- 
cifically as is done in the Eastern, and some of the other, States. It 
is not quite clear how far-reaching these latter provisions will prove 
to be in practice; it is certain, however, that experience has shown 
the great desirability of having deposits classified in the reports of 
condition, as between those payable on demand and those payable at 
fixed terms or upon previous notice. It is also deemed a sound 
principle, demonstrated by experience, that savings deposits should 
not be utilizable in exactly the same manner as others, without dis- 
crimination. The prescription that certain securities only shall be 
used for savings deposit investments may have some drawbacks; but 
it would seem that the banks thus accordeda privilege should be 
willing to align the practice to that generally regarded sound, not- 
withstanding the tenor of the law. 


—— 


The Increase in here appears to bea radical difference of opin- 
Sank Sabee. ion among our contemporaries upon the question 
whether the marked increase in bank note circu- 

lation is warranted. Upon the one hand it is argued that the increase 
in the clearing house exchanges justifies the enlargment of the circu- 
lating media; upon the other hand it is asserted that the action of 
the national banks is inflation pure and simple, which is naturally fol- 
lowed by exports of gold, by higher prices of commodities and by ex- 
cessive speculation. The increase of circulation of national banks 
between February 1 and May 1 was very nearly $50,000,000; the loss 
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of gold has been been about $40,000,000; itis clear that the argument 
based upon check-clearings as a justification is illogical since the in- 
crease in bank notes has not actually added much to the total money 
supply, but has, as is usually the case when notes are needlessly is- 
sued, seriously reduced the supply of reserve money. 
Effect of the Inflation. There is no evidence anywhere to be 
found that the country was in need of 
additional currency; the rates for money were such as to indicate an 
abundant supply in view of the comparatively lessened demand. Nor 
was there any evidence of great demand abroad, for money rates there 
were actually lower than here. Nevertheless, considered relatively 
our position was that of the cheaper market for money, owing to super- 
abundant supply, and we were accordingly called upon to give up gold 
for the benefit of London, Paris and Berlin. So long as we continue 
to inject unnecessary paper currency into our supply, we must expect 
foreign bankers to take advantage of our indiscretion and help them- 
selves to our gold which is thus left unprotected. As one of our con- 
temporaries points out we shall probably pursue this foolish policy 
until we get a sharp and convincing lesson to demonstrate its folly. 
But so long as there are enough apologists who seek by sophistries 
and by disguising facts to find justifications for the policy where none 
exist, there will be asufficient number of the uninstructed to continue 
to maintain that our national bank note system is a creditable one. 
ee The immediate cause for the inflation is only 
Individual Banks. iM part the creation of new banks, which con- 
sider themselves necessarily compelled to take 
out notes; a very substantial part of the increase comes from banks 
that find it profitable, to the extent of a fractional percentage, to 
add to their issues when bonds are cheap. Everyone knows that the 
law does not compel national banks to issue notes; nor does it in any 
wise compel them to keep forcing the notes into circulation when 
they have them. The whole business is voluntary on the part of the 
banks, since they need not take out notes, and may keep them locked 
up out of use when there is no demand for currency. The law per- 
mits them to take either course, and quite naturally, perhaps, they 
take that course which appears to promise some slight return on the 
money, totally indifferent as to the effects of such a policy upon the 
conditions asa whole. It is another instance of the absence of co- 
operation and of the observance of the letter rather than the spirit 
of monetary laws. 


The Uninstructea [tis proper, however, to repeat what we have 
Public. upon several occasions pointed out, that if the 
people are not satisfied with the operation of 

the laws, they should take steps to have them changed. In other 
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words, if the weakness of the system, demonstrated to exist, is to be 
corrected legislation should provide for it, and this is in the hands of 
the people. But here again the lack of enlightened instruction is 
manifest; and many of those who might help to throw light upon the 
subject and provide instruction, become apologists or proceed to mini- 
mize the gravity of the conditions. Even the official reports dealing 
with the subject usually limit the presentation of the case to the less 
important elements, failing to illustrate the more serious effects upon 
the country. Anofficial may perhaps be excused if he is over-cautious 
in discussions of these far-reaching questions; his duties are after all 
administrative; but the financial journalist has no such reason for 
glossing over the results that are brought about by these defects and 
thus lull the bankers as well as the people into a mistaken sense of 
security. 


The Public’s Interest /he influence of currency inflation upon 
2 Petces. prices is not so clear that the people at 
large, who are so seriously affected by it, 
can perceive its operation; indeed, there are many among the bank- 
ers who fail to see it. Even the more direct effects of speculation 
upon prices are not always clearly apparent, unless, as recently hap- 
pened in the case of the wheat operations in Chicago, they are re- 
flected in the enhanced cost of a necessary of life; and while it is 
probable that the reported rise in the price of bread was in part im- 
aginary, in part unreasonable, it served at least to instruct, albeit 
some of the discussions based upon this test were far from intelligent 
or valuable. Yet the fact that general discussion ensued is in itself 
a good omen; significant of the circumstance that the journalist felt 
the need of waking up the public to the duty of looking after its col- 
lective business with more attention than it has been wont to devote 
to it hitherto. No subject coul@ be more important in its bearings 
upon the daily life of the average citizen, yet few receive so little at- 
tention; base-ball games, kidnapping cases, sensational court pro- 
ceedings, are given vastly more consideration. 
The Wheat Respecting the merits of the question involved in the 
Speculation [ise inthe price of wheat, there appears to be entirely 
in Chicago. too much of the practice of ‘*beclouding the issue.” 
It resolves itself into one simple question: Was the 
existing’supply of the grain sufficient to fill the demands for consump- 
tion? The Chicago wheat speculator replies in the negative; our 
venerable Secretary of Agriculture almost hysterically asserts the 
contrary. The latter maintains that his estimates of the crop not 
yet used show that it is ample; the Chicago people claim there are errors 
in his statistics. Experience has shown that crop estimates are far 
from accurate, and thus there remains always a margin of doubt 
which the speculator naturally, and not necessarily with an evil pur- 
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pose, takes advantage of. ‘‘The proof of the pudding is in the eating 
thereof.’’ Why should not the press demand an immediate *‘ show- 
down” by each party so as to enable the public to judge as to the 
probable facts. Each side contents itself with making assertions de- 
rogatory of the other, and the public isleft in the dark. It is signifi- 
cant however that despite the advance in the price of wheat, which 
normally should bring farmers’ surplus stocks to market, there has 
been no such outpouring of the grain as would verify the estimates 
of the Secretary of Agriculture. 


a Touching the dissemination of informa- 
Bankers’ Associations. tion on banking subjects and the utility 
of united action, great credit is due to 
those who organized and promoted the movements for State Bankers’ 
Associations throughout the country several years ago. These or- 
ganizations, as we have had occasion to say before, have been doing 
excellent work; at one time their activities were greater and more 
important than that of the national organization, and doubtless this 
has much to do with the revival of useful effort upon the part of the 
latter that has become so prominent in recent years. The proceed- 
ings of the State Associations are always instructive, representing, as 
they do, the local conditions which it is necessary to learn in order 
to be posted upon the country’s views and wishes as a whole. The 
fact that we do not always agree with their propositions, does not in 
the least degree militate against the usefulness of these conclusions 
and of the discussions leading thereto. It is distinctly valuable to 
have expressions upon all sides of the questions that arise. 


The Sole Element There is one element of weakness, however, 
at Wiad. which these organizations should guard 
against; it lies in the usually accompanying 

banquet, provided for the desirable relaxation and the promotion of 
social features of the gatherings. It plays an important part in the 
purposes of the association and when properly arranged for is a most 
admirable adjunct of the annual reunions. But there is danger of 
too great relaxation upon these occasions, which tends to detract 
from the dignity of the gatherings. We are moved to say this much 
in view of experiences on occasions in which we participated, where 
the arrangements that admirably provided in every other respect for a 
most dignified and valuable programme, were seriously marred by 
the totally irrelevant and inconsequential character of some of 
the banquet talks. The contrast between what was and what 
should have been, is so great as to deserve notice. Such incidents 
cannot but leave behind them a feeling that relaxation may go too 
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far, and thus tend to lower the dignity of the body in the estimation 
of members and of the public. 
—3 
Seorstary hneVelaita Secretary MacVeigh in his first public ad- 
First Talk. dress after assuming charge of the Treas- 
ury, verified our forecast of his attitude on 
monetary reform, in talking to New York bankers. He has the ad- 
vantage of knowing so much more of the aims, purposes and work 
of the Monetary Commission than outsiders, and may hence be 
justified in his optimistic view of what the results of the Commis- 
sion’s labors will be. We hope sincerely that he is truly prophetic 
in his predictions. If the public is to be satisfied upon this point, it 
would seem that the time has come for the ** powers that be” to take 
it into their confidence; to let us have something more concrete rela- 
tive to the progress of the work than those occasional and very 
vague ‘‘reading notices” telling of the magnitude of the undertak- 
ing and the industry with which the numerous collaborators are pro- 
gressing the inquiry toa finish. Some results should be shown to 
confirm the accounts of the great work. 


mete Even more encouraging is the statement made by 
catia. the Secretary that intelligent consideration is 
being given the subject of making up a budget 
ipon scientific lines. The Senate has its Committee upon Expendi 
tures of the Government and the House is likely to appoint a similar 
committee. The joint body thus formed will, if the plans are carried 
out, work in conjunction with the Heads of Departments so as to pro- 
duce a rational budget such as other civilized countries have annually 
presented to their legislative bodies. It is entirely creditable that the 
leaders in Washington have not hesitated to take the British system 
in part asa model, for that system represents the culmination of the 
experience of a people most nearly like ours in customs and insti- 
tutions. There is so great a tendency in this country to disregard 
the world’s experience in matters relating to economic life, a tend- 
ency not improperly characterized as philistine, that it is gratifying 
to find evidence of sufficient courage to break away from the tradi- 

tions of prejudice which have held us back so long. 
While the Congress of the United States has 

British and ° . : : 

American Taxing ¢e? struggling with the tariff bill, endeavor- 
Policies. ing to meet the two rather antagonistic de- 
mands for lower duties as promised in the presi- 
dential campaign of 1908, and continuance of adequate protection, 
and having also to cover a deficit in the revenue, the British Parlia- 
ment, also with a deficit in sight, has taken the bull by the horns and 
definitely proposed stiff increases in the rates of the income and in- 
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heritance taxes. This policy, if adopted, will, at least for the time, 
put a quietus upon the agitation for a radical change in the tradi- 
tional policy of free trade, which had become quite a formidable 
political force in England recently. The clamor of the multitude of 
the unemployed has been loud enough to be heard throughout the 
kingdom; the result thus far has, however, been to increase the tax 
upon wealth without necessarily increasing the fields of employment 


initia aie It is true that the British policy has the appar- 
Consumption ana &"t merit of not burdening the consumer. Here, 
the Unemployed. too the question of relieving the consumer has 
been brought to the front, and will not be with- 

out force, even though the probability of taxing incomes or inherit- 
ances to provide more revenue, is at present writing quite remote. 
We are fortunate in having a better field for the imposition of taxes 
upon consumption (combined with protection) since we have no such 
iarge armyof povery-strickenunemployed. The promiseissubstantially 
that if the industries of the country are not seriously disturbed, their 
business will not only continue good, but improve, and thus furnish 
enough room for labor to absorb the present unemployed and elimi- 
nate the danger of having such acontingency to deal with. Itisquite 
clear that continuous employment is the best means through which to 
render it possible for the mass of the people—as consumers —to be 


able to pay whatever tax on consumption may be regarded necessary. 
¢ o oS e 


BANKING LAW. 


A judgment for $56,140 and interest against 
a bank because its directors were lax in the 
performance of their duties is a matter which is deserving the atten- 
tion of directors of banks generally. Bank directors, it seems, may 
not close their eyes to the course of events in the bank, when such 
events are working injury toa depositor, without placing the bank 
in the unfortunate position where it may be called upon to make 
good any loss suffered by the depositor. Lowndes v. City Na- 
tional Bank, recently before the Supreme Court of Errors of Con- 
necticut, the opinion of which appears in this issue, starting at page 
361, is an instance of a bank held liable to a depositor for the loss 
occasioned by the fraud of the cashier of the bank, made possible 
by dilatory methods of the directors of the bank. The cashier had 
been appointed administrator of an estate, having a large sum ot 
money on deposit in the bank. He was also interested in a corpora- 
tion, less fortunate in the size of its bank account. In his zeal for 
the welfare of the corporation he appropriated the funds of the 
estate to bolster up itscredit and finances. This he had no difficulty 


Duties of Directors. 
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in doing because the directors had for a long time left it to him to 
supervise the affairs of the bank, almost without interference. No 
new principles of law are applied by the court in reaching a conclu- 
sion of liability on the part of the bank, but some of long standing 
are driven home with telling force. The decision does not stand for 
the proposition that a bank undertakes to safeguard a trust account 
in its keeping, but it does mean that a bank may not actively and 
knowingly participate in a misappropriation of trust funds; it may 
not, through its directors, lend itself as an instrument to the accom- 
plishment of a fraud, and dodge the consequences. 


aa 


— ee A brother, being indebted to his sister for a sum of 
to Depositor. money, deposited part of the amount in cash to her 
credit in a bank. He drew a check to her order 
against his account in the bank for the balance and had that deposited 
in her account. In some manner he managed to get a forgery of his 
sister’s signature on file in the bank, the signature being in his own 
handwriting. Subsequently he drew out most of the money without 
her knowledge or consent on checks upon which he signed her name. 
After his death the bank took no steps to recover the money wrong- 
fully paid from his estate, although it had knowledge of the facts 
and although the estate was not settled for overa year. The sister 
then brought action against the bank to recover the amount which her 
brother had fraudulently withdrawn. It was held in Second National 
Bank v. Gibboney, by the Appellate Court of Indiana, in a decision 
dated April7, 1909, that she was entitled torecover. The following is 
quoted from the opinion of the court, the plaintiff depositor being re- 
ferred to as the ‘‘appellee”’ and the defendant bank as the ‘‘appel- 
lant.” **Appellee’s brother recognized his financial obligations to 
her and paid her as shown by cash and by deposits in bank in her 
favor. When the depositsin question were made and the amount and 
date thereof entered in the pass book issued to appellee, it was an ad- 
mission that the bank was a debtor to appellee. The entry in the 
pass book was acontract to repay the money to the depositor or order. 
The depositing of the money in appellee’s name and delivery of the 
passbook to her passed title to appellee. The acceptance of the check 
of Chester W. Kay (appellee’s brother) and charging him with the 
amount of the check and placing the proceeds to the credit of the 
payee, created, between the bank and appellee, the relation of debtor 
and creditor. The transfer of the $580.93 from the account of Kay 
to that of appellee did not harm the bank. The effect was the same 
as if Kay had drawn the check in his own favor, received the money 
therefor, and deposited it to the credit of appellee. Such action on 
the part of the bank constituted an acceptance of the check. 
‘*The foregoing acts of Chester W. Kay and of the appellant placed 
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the title of these deposits in appellee. What did she do to divest that 
title or to estop her from asserting her rights as a creditor of the 
bank? Appellee did not see during the lifetime of her brother the 
passbook after any portion of the deposits had been checked out and 
entries made of the same. She received no statement of her account 
from the bank. She was unfamiliar with business methods used 
by banks. That she made no inquiry as to the state of her account 
until July, 1901, eighteen months afterward, may be explained by 
the right she had to depend upon the money remaining to her credit 
in the bank until she either checked it out herself or authorized some 
one else to do so. This she knew she had not done. Her brother 
died in June, and a month afterward she demanded her money, which 
demand was refused. We cannot say that appellee was negligent as 
a matter of law. It does not appear how or when the false signature 
was put upon the bank signature book. The burden of this was 
upon the appellant. Had appellee received statements from time to 
time of her account, or had the forged checks, canceled, asis the cus- 
tom, been delivered to appellee, and she had failed to repudiate 
them, the circumstances would have been strongly against her. In 
the case at bar there was no duty resting upon appellee to notify the 
bank, because she had no knowledge of any transaction affecting her 
interest, except the deposits. Ignorant of the wrongs being done 
her, her silence or inaction should not estop her.” 


Accommodation Citizens’ Bank v. Frederickson, a decision by 
Paper. the Supreme Court of Nebraska, printed ona 
subsequent page, involves a question of whether 

certain notes were accommodation paper. The representative of an 
automobile company, which was in need of funds, turned over three 
machines to the defendant to be sold, and received in return two 
notes made by the defendant for one thousand dollars each, due in 
sixty, and one hundred and twenty, days respectively. It was 
agreed that the defendant might sell the machines and apply the 
proceeds to the payment of the notes. The notes were indorsed 
to the plaintiff bank for value before maturity. One of the notes 
was subseqnently taken up and a part payment was made on the 
other. This action was brought for the balance. The defense was 
that the automobile company had failed and neglected to ccom- 
ply with the terms of the contract; that there was no consid- 
eration for the notes; that the plaintiff bank discounted the notes 
with full knowledge of the agreement between the defendant 
and the automobile company, and that the notes were not accom- 
modation paper. It was held that the notes were accommodation 
paper within the definition set forth in Miller v. Larned, 103 
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Ill. 562: *‘Accommodation paper is either a negotiable or non- 
negotiable bill or note, made by one who puts his name thereto with- 
out consideration, with the intention of lending his credit to the 
party accommodated.”’ Being accommodation notes it followed that 
the defense of no consideration was not available to the defendant. 


SS 


An instrument, in the form of a foreign bill 
of exchange, except that it is made paya- 
ble ‘‘upon acceptance ”’ is not payable unconditionally and is, there- 
fore, not negotiable under Rev. Laws Mass. c. 73. This statute, 
which is similar to the provision of § 20, sub. 2, of the New York Ne- 
gotiable Instruments Law, declares that an instrument, to be negotia- 
ble, ‘‘ must contain an unconditional promise or order to pay a sum 
certain in money.’’ The instrument in question was drawn by an 
agent of a fire insurance company, upon the company, in settlement 
of a claim under a policy of fire insurance. The agent’s authority 
was limited and it required the approval of his company to give a 
binding character to any adjustment made by him. Being payable 
only upon a contingency, it was not a negotiable instrument under 
the statute referred to. See Berenson v. London & Lancashire Fire 
Ins. Co., p. 372. ° 


Conditional Promise. 


a, 


prentenery visto In Lucey v. Hutchinson, a recent decision by 
Under Seal. the Georgia Court of Appeals, the opinion in 
which appears in this issue, it is held that, 
although a promissory note is executed under seal, the maker may, 
when sued upon it set up the defense that the note was given with- 
out consideration. The common law rule that a seal attached to an 
instrument, by its very presence, dispenses with the necessity of a 
consideration does not apply to a promissory note under seal for the 
reason, it is held, that promissory notes under seal were not recog- 
nized atcommon law. The decision points out that the seal has no 
other effect than to bring the note within the twenty year statute of 
limitations, which applies to instruments under seal. 


Under the Negotiable Instruments Law, 
where a notice of dishonor is duly addressed 
and deposited in the post office, the sender is deemed to have given 
due notice, notwithstanding any miscarriage of the mails. A recent 
decision by the Supreme Court of Pennsylvania, Zollner v. Moffitt 
(page 386), calls attention to the change which was made in this 
regard by the Negotiable Instruments Law. Prior to the adoption 
of the act if a notice of protest was sent by letter, prepared and 


Notice of Dishonor. 
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properly addressed, there was a presumption that it reached its 
destination by due course of mail, but the presumption could be re- 
butted by evidence that the notice had been received. 


In the case of National Bank of Rollarv. Romine, 
decided by the St. Louis Court of Appeals, it is 
announced that fraud or want of consideration, as between the origi- 
nal parties to a promissory note, is not a sufficient defense to an action 
by an indorsee of the note against the makers, unless knowledge on 
the part of the indorsee is established. The opinion of the court 
points out with considerable clearness what constitutes knowledge 
sufficient to deprive the holder of the status of an innocent pur- 
chaser for value. The opinion is printed on page 374. 


Consideration. 


Stolen Check. !” 4 recent case in Utah, it appears that the plain- 

tiff, a railroad employee, had had a salary check, 
payable to his order, stolen from him. The check was not indorsed 
at the time of its loss, and the defendant purchased the check from the 
holder, who forged thereon the plaintiff's indorsement. The defend- 
ant deposited the check in his bank and it was subsequently paid: 
It was held that, when the plaintiff proved that the check was stolen 
from him, the burden shifted to the defendant to prove that he, or 
some person under whom he claimed, acquired title as a holder in 
due course. No such evidence was offered and no such proof was made. 
It was further held that, even though the defendant had shown that 
he purchased the check for value, and without notice in due course, 
still, inasmuch as the endorsement to him was a forgery, he acquired 
no right or title to the instrument. To quote from the opinion: 
‘* The law generally is to the effect that, although the robber or finder 
of a negotiable instrument can acquire no title against the real owner, 
still, if it be indorsed in blank, or payable or indorsed to bearer, a 
third party acquiring it from a robber or finder bona fide for a valu- 
ble consideration, and before maturity, without notice of the loss, may 
retain it against the true owner. But under a forged indorsement 
even a bona fide holder without notice acquires no title.”” Accord- 
ingly a judgment in favor of the defendant was reversed and a new 
trial ordered. Frick v. McCarty, Supreme Court of Utah. 





OUR BANKING SYSTEM COMPARED 
WITH THOSE OF OTHER COUNTRIES. 


BY MAURICE L. MUHLEMAN, 


Author of * Banking Systems of the World.” 


DISCUSSION which should attract more than ordinary interest 
is that between Mr. G.M. Boissevain, the distinguished Amster- 
dam banker and publicist, and Hon. George E. Roberts, some- 
time Director of the U. S. Mint, now president of the Com- 

mercial National Bank of Chicago, and the most prominent advocate 
of a central bank system for the United States. The discussion is 
important in that it presents the views of these recognized experts 
respecting the weakness and strength of the several systems of bank- 
ing in case of a test, such as was presented by the panic of 1907. 

Upon the whole Mr. Boissevain regards the inherent strength of 
our very numerous individual institutions equal to that of the joint 
stock banks in Great Britain; and expresses the view that the sole 
element of superiority in the British system consists in the centralized 
reserve and regulating power of the Bank of England, which with- 
out legal compulsion assumes the task of providing the ultimate cash 
reserve, enforcing liquidations to provide the cash by raising the 
discount rate. The absence of such a bankers’ bank with power to 
dominate the money market is the chief source of weakness in the 
system of the United States; there is no adequate mechanism for 
gathering and maintaining surplus reserves, even the New York City 
banks being, as he points out, scarcely in the position of national re- 
serve keepers in fact, however they may be regarded so in theory. 

To this Mr. Roberts pleads in ‘‘confession and avoidance,” as our 
legal brethren say, urging that ‘‘the uncontrolled competition” and 
‘*high pressure of expense under which they do business’ compel 
them to employ all their resources fully, all the time if possible. The 
competition is increased by the circumstance that the deposit and dis- 
count business is in the hands of institutions of three classes (national 
banks, state banks and trust companies) each governed by different 
laws respecting reserve requirements. He properly regards this as 
the most powerful argument for an ultimate reserve holding institu- 
tion in the nature of a central bank. 

Mr. Boissevain does not fail to point out that the so-called de- 
posit liabilities in the United States are in very large part not actual 
deposits at all, but include the credits against advances granted, 
which in Europe are regarded as falling within a distinct category in 
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accounting and hence in determining the status of a bank; and he 
criticizes the enormous expansion that has thus taken place without 
the corresponding increase in cash reserves, taking the banking in- 
stitutions as a whole; and he evidently considers the course of the 
banks in not curtailing credits when low money rates prevailed and 
building up substantial reserves, as objectionable. 

But he omitted to say, and Mr. Roberts also is silent upon the 
point, that national banks in addition to the ordinary striving to keep 
their means working and earning, actually degrade the note-issuing 
function by forcing out the currency which they are authorized to 
issue upon the theory that the country needs the added supply; that 
they swell the deposits of trust companies, and of banks also, with 
these notes during periods of slack demand, because these depositaries 
are permitted to count such notes as reserves. It is not necessary to 
accept as correct the estimate of ex-Comptroller Ridgely that fully 
two-thirds of the aggregate national bank circulation is so employed, 
to reach the conclusion that this violation of the spirit of the mone- 
tary laws must be productive of vicious consequences. 

The effect of the practice of paying interest upon balances, es- 
pecially those of banks, and more particularly upon the so-called re- 
serves loaned out to banks in reserve centers, is properly a subject 
for comparative criticism. It is a very important defect in the sys- 
tem in the United States, more pronounced in the case of reserve 
banks. And it is true that the individual bank is helpless as a rule; 
it must act as the others do or lose business; and only two national 
banks in the metropolis have the requisite strength to be non- 
conformist in this respect. But if this practice is vicious and menacing 
to the system as a whole, and since no law prescribes that interest 
shall be so paid, it would appear that certain groups of banking in- 
stitutions are not unwilling to have the system menaced, rather than 
move vigorously for concerted action to abrogate the practice. 

There should be a greater degree of consideration for the common 
good on the part of the banks, even if this involves the apparent 
sacrifice of a small fraction of earnings. At the most the sacrifice 
would be trifling and would constitute only an insignificant part of 
the profits assumed to be made necessary to acquire to offset the 
‘thigh pressure expense” to which Mr. Roberts refers. Yet the prac- 
tice as it exists furnishes him with another argument for a central 
bank, the operations of which will not be conducted upon the theory 
that it must make every cent possible in every transaction, no matter 
how much insidious, but none the less, potential injury may result. 
Obviously if the people of the United States are to have a money and 
banking system in which the common welfare is given first place 
among the functions to be performed, it must be by means of a 
central bank which shall regard profit making as an absolutely 
secondary consideration, as Mr. Roberts also suggests. 
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In making comparison with the Imperial Bank of Germany, Mr. 
Boissevain utilizes the well-known and much-vaunted element of 
elasticity in the German note-issue system; for this again enables 
him to point out the discrepancy between the reserve situation exist- 
ing in the Imperial Bank and that maintained by the associated banks 
of New York City as the present reserve holders of the nation. The 
contrast between the legal minimum of 33 %3 per cent. against notes 
in Germany, and the 25 per cent. against deposits in New York, is 
marked enough; but he directs attention to the fact that just prior to 
a recent expansion of taxed circulation the Imperial Bank held over 
67 per cent. and at the date of maximum expansion the ratio was in 
excess of 45 per cent. But the results were obtained chiefly by a dis- 
criminating policy in the matter of credit expansion, which, one may 
infer from the language of our Dutch critic, he concludes is regarded 
a negligible feature in banking in the United States. 

Mr. Roberts does not enter upon a discussion of this point of con- 
trast, but gives us, as a reinforcing argument, a comparison of the 
status of the Bank of France, which recently held in gold a reserve 
of 90 per cent. against notes and 77 per cent. against all current lia- 
bilities. He leaves no room for doubt that the French system is in 
his estimation superior to the others. His own comments, and the in- 
cluded quotation from the annual report of the French Bank, show 


conclusively that there is nowhere as serviceable a system for the 
national welfare as that which Napoleon established over a century 
ago, little dreaming that he builded so well. 

The following paragraph contains the concentration of the argu- 
ment: 


‘*At the date of the last call made by the Comptroller of the Cur- 
rency for a statement of national banks, Feb. 5, 1909, the banks of 
the three central reserve cities, which are required by law to keep a 
minimum reserve of 25 per cent., held reserves as follows: New York, 
25.58 per cent; Chicago, 25.99 per cent; St. Louis, 26.52 per cent. 
Compare these figures for the final reserves of the United States, in 
time of easy money, with the above figures for the Bank of France, 
and the explanation of our extreme fluctuations in rate and our help- 
lessness in panic is before you. The Bank of France is the governor 
upon the situation there. It absorbs the surplus money in time of 
ease and is not concerned if it accummulates great idle reserves. It 
is not run solely as a money-making institution, and its policy is not dic- 
tated by competition. It pursues that policy which will afford sta- 
bility and security to the country. On the other hand, the banks of 
the United States, acting each for itself, and under the pressure of 
competitive conditions, are unable tocarry such reserves. They may 
have a large proportion of their funds so placed that under ordinary 
conditions they can realize rapidly, but if unusual conditions force 
them all to the necessity of realizing rapidly their efforts to do so 
will of themselves create a serious disturbance.” 

And yet the Bank of France, serving the common good so effi- 


ciently, was the creation of a monarch whom people regard as typical 
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of absolutism, while our own system is supposed to be created by the 
people and for the general welfare, as expressed in our organic laws. 

Neither of the disputants calls attention to the very important 
circumstance that both in England and in Germany the beneficial 
results of the operations of the systems in times of stress, involve 
the imposition of a tax upon trade and industry through the raising 
of discount rates. This is not requisite under the French system and 
has in many years rarely occurred, and then merely in a slight de- 
gree. It is an oversight which is rather surprising in Mr. Boisse- 
vain’s case, since his text is based so largely upon reserves, and it is 
because of the superior reserve policy in France that the people are 
exempt from the additional tax referred to. Contrasted with it, the 
British system must be relegated very considerably to the rear. 

One suggestion contained in Mr. Roberts’ article is calculated to 
cause surprise. He repeats a proposition tentatively made by others 
that the eight hundred odd millions of gold in the United States 
Treasury held in trust for gold certificates in use by the banks and 
the people, would serve as a nucleus for a gigantic reserve for note- 
issues by acentral bank, which might thus readily emit notes to the 
amount of 1,600 millions protected by a 50 per cent. ratio of gold. 
This appears an ill-advised suggestion, impinging upon the credit of 
the United States Treasury which is clearly pledged to maintain 
inviolate against the gold certificates outstanding the full par in 
metal. Without the consent of the holders, the reduction of the 
ratio of metal might well be regarded a violation of good faith. It 
will be recalled that even during the silver agitation, the advocates 
of the ‘‘dollar of our fathers’’ were content to exclude the gold cer- 
tificates from being made redeemable in the full legal tender silver, 
and the lawso provides. 

Mr. Boissevain on the other hand suggests merely that the central 
bank take over only the $150,000,000 gold reserve held to redeem 
greenbacks, and that the Treasury make provision to retire the re- 
maining uncovered $196,000,000, so as to remove this improper form 
of currency from our circulation. 

Mr. Boissevain, like all others who give due weight to the value 
of human experience, concludes that a central bank system furnishes 
the best and most efficacious solution for the monetary and banking 
problems in the United States, and he fervently hopes that our 
Monetary Commission may have the courage to propose it upon lines 
carefully elaborated. Perhaps the people of this country, more 
familiar with the dilatoriness of our legislators, and their tendency to 
legislate as political exigencies dictate, are not so hopeful. Very 
prominent and active members of our national legislative body assert 
that the central bank plan can never be realized. In view of the 
fact that all authorities outside the United States, worthy of con- 
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sideration are in agreement upon the superiority of the plan, and 
those in the United States who have studied the subject most deeply 
are of the same opinion, it must be that the shadow of that in- 
comparable financial genius Andrew Jackson ‘‘forbids us,” as Mr. 
Roberts puts it, ‘‘to profit by the experience and judgment of the 
world.” 

It is reported that the astute Chairman of our Monetary Commis- 
sion, Senator Aldrich of Rhode Island, declared it his conviction 
that ‘‘the pre-eminence of the Bank of France, and the power of its 
credit, are due to the force of its principles and the superiority of its 
constitution.”” As this is a newspaper report, he should be held to it 
quite liberally; but that he entertains views similar to that appears 
to be certain. Inasmuch as the Senator has been, as he remarked 
the other day, studying our financial affairs for thirty years, the tardi- 
ness of hisconviction is noteworthy. Especially pointed is this when 
it is recalled that numbers of persons familiar with the facts and 
having no ‘‘axes to grind,” political or otherwise, have been telling 
him so for fully ten years, during which period he has been the ab- 
solute autocrat with respect to all legislation upon financial questions 
in the United States. The people have practically been told that 
they did not know what was good for them, and have had to be satis- 
fied with that; and Senator Aldrich is by no means a worshipper a 


the Jackson shrine. 
3 


SIXTH ANNUAL CONVENTION OF THE NEW JERSEY BANKERS’ 
ASSOCIATION, ATLANTIC CITY, APRIL 23, 24. 


The sixth annual convention of the New Jersey Bankers’ Associa- 
ciation was the largest meeting that association has held so far; nearly 
five hundred delegates and guests were registered. The workof the 
popular Secretary, Mr. W. J. Field, has brought forth good results. 

Among the important addresses were those of Lucius Teter, on 
‘*The Postal Savings Bank Situation,” and Chas. A. Conant, on 
‘* Exchange of Credit Information Between Banks.” 

The banquet was the most elaborate as well as the largest ever 
given by the New Jersey Association. 

A number of excellent after-dinner speeches were made. The re- 
tiring President, Gen. Wm. C. Heppenheimer, was toastmaster. Ex- 
Governor Edward C. Stokes was substituted for Governor Fort, who 
wired he was unable to attend. Mr. Stokes was followed by Col. 
George B. M. Harvey, Editor of Harper’s Weekly and the North 
American Review, and Hon. Job E. Hedges of New York followed 
Mr. Harvey. Mr. Hedges kept the audience in an uproar of laughter 
all through his remarks. 

There were a number of Philadelphia and New York bankers in 
attendance, allof whom were, as usual, highly pleased with the New 
Jersey bankers’ hospitality. 
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ENLARGING NEW YORK CITY’S DEBT LIMIT. 


HE people of the State of New York will be called upon, in 
November next, to vote upon a unique question, to wit: Whether 
the City of New York is to be permitted to increase its bonded 

debt beyond the limit now fixed by the Constitution of the State. 
The legislature of the State, in accordance with the requirements in 
such a case (the amendment of the State Constitution) has twice 
passed an act approving this course, and now the people are asked 
to ratify it. 

The existing limitation upon the power of the City to incur obli- 
gations, provides that the funded debt, after deducting the amount 
in the sinking fund and also the debts of the counties composing 
the territory now embraced in the so-called ‘‘ greater city” which 
were assumed, and a further deduction of the amount of certain 
bonds issued to obtain a water supply, shall not exceed ten per cent. 
of the assessed valuation of the real estate within the City. 

The proposition now is to permit still further deductions from the 
total debt, the items to be the bonds issued for dock purposes and 
those issued to pay for the construction of the existing subway, 
known as ‘‘rapid transit’ bonds; provided the docks and the sub- 
way furnish sufficient revenue to pay the interest and amortization 
of the bonds, and only so long as they do so; and any later issues of 
dock and rapid transit bonds, that shall prove self-supporting, as it 
were, are likewise to be deducted. 

The occasion for this rather remarkable move affecting the credit 
of the City is the very pressing need for additional transit facilities 
and the policy, adopted a few years ago, of having the City pay for and 
own such improvements in preference to letting private capital do 
so. The policy of municipal ownership of this public utility was ap- 
proved because the present subway, built with the proceeds of City 
bonds, proved very profitable, and the company operating it under 
lease, which had already secured control of the elevated railroad 
lines, was merged with the corporation that controlled the surface 
transit lines. This merger of all the transit facilities was attended 
with methods relating to capitalization, the propriety of which was 
seriously questioned; and the subsequent bankruptcy of the com- 
pany operating the surface lines fully justified the criticisms made 
at the time of the merger. 

Yet the possibility of falling prey to a gigantic monopoly was not 
the sole moving force; the bargain made for the City in the lease of 
the subway, which conferred a 75 year franchise, was considered too 
favorable to the company—a granting of valuable rights for an in- 





ENLARGING NEW YORK CITY’S DEBT LIMIT. 347 


sufficient consideration; the subway company being able toearn fully 
8 per cent. upon the capitalization. 

Still it would not have been necessary to ask for an extension of 
the debt limit, had the financial management of New York City’s 
affairs been conducted upon reasonably economical lines. The facts 
show that quite a contrary course was pursued. Suffering froma 
system so defective as to invite extravagance, the taxing and borrow- 
ing powers were used to the utmost. Not satisfied with the rapid 
normal growth in property valuation, a very large margin for a fur- 
ther increase of borrowing power was almost arbitrarily created in 
1903, by advancing the proportion of assessed valuation of real estate 
to the true value, from about 70 per cent. to about 90 per cent., giv- 
ing by one simple method the power to issue $150,000,000 more bonds; 
a very attractive sum to those who had lavish plans for spending it. 
Of course with the increase in valuation the rate of the tax levy was 
lowered; but very soon the sums exacted were larger than ever, al- 
though the raée still continued to be smaller. 

The resulting extravagance and waste which this apparently un- 
limited supply of means induced, left no funds for the building of 
subways; and when the pressing need for better facilities manifested 
itself, there was no general suggestion of saving some of the vast 
amounts annually provided, but a concerted movement to devise a 
plan for further borrowing without overstepping the constitutional 
limitation, then not far away. Like a prodigal unrepentant, the City 
therefore came to the State in 1908 asking to be allowed to incur 
more debt on the plea that it was necessary to save itself from the 
clutches of a monopolistic monster; and the State has thus far yielded; 
the final answer comes in November. 

Many thoughtful persons who had not studied the full bearings of 
the matter, favored the movement at first, because there is very logi- 
cal ground for the exemption of ‘‘ self-supporting "’ bonds in the cal- 
culation of the net debt. But there are a number of collateral con- 
siderations that should have received attention before, as they are 
now, too late to serve the purpose of restraining the prodigal. These 
are set forth below. 

1. The financial reports of the City show the following results, 
the figures representing millions and tenths: 





1899. 1909. Increase %. 

Population 3.4 4.6 35 

93.5 156.5 67 
Tax levy 5. 126.0* 46 
Gross funded debt Jan. 1 345. 808.4 134 
Net funded debt Jan. 1f 246. 598 .0 142 
Valuation of Real Estate....... 2532. 6722.4] 165 
Interest charge in budget..... ‘ 29.7 160 


* Estimated; not yet fixed. + After deducting sinking fund only. 
t Figures for 1908 to govern until 1909 figures are out. 
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In addition to the funded debt there was 74 millions of tempo- 
rary debt (so-called revenue bonds to be redeemed by taxes) owing 
in 1909; in 1899 the amount was insignificant. 

2. A statement of the debt on January 1, 1909, shows as follows, 
the figures representing millions and tenths: 

Gross funded debt 

I i siiknd ois etecinesrnnitaniiiadianin 202.4 net debt 598.0 
Exempted water and county bonds aac 

Amount chargeable against limit 

Ten per cent. of real estate valuation, 1908 


Apparent margin 
But certain liabilities are held to stand against this: 


Revenue bonds due, taxes uncollected.....,........... 21.8 
Contract liabilities, etc., payable in bonds 58.1 79.9 


Leaving a nominal margin of 48.1 

Of course the real estate valuations will increase materially in 
1909, expanding the margin by fully 50 millions; moreover, it is es- 
timated that the City could save fully 20 millions by proper econo- 
mies; so that there would appear to be sufficient money to provide 
for subways to be built by the City. On the other hand, there is 
to be considered the balance of over 52 millions of revenue bonds 
not yet provided for, part of which will probably have to be funded. 


3. The additional margin for borrowing for which the proposed 
amendment would provide amounts to about 140 millions, a tidy sum 
to be made available for expenditure. The use is, it is true, limited 
to docks and subways; and it is further provided in the amendment 
that the legislature must consent specifically to each issue that is 
proposed to be made; and finally it must be demonstrated that the 
bonds to be exempted are actually self-supporting as contemplated. 
But these are not regarded as obstacles; nor is the further fact that 
the properties may now pay amply to support the debt, yet become 
less productive later, make any impression upon the prodigal. 


4. The City has already obligated itself to issue 161 millions of 
bonds for a new water-supply from the Catskills. These will be 
exempt. A part thereof is already issued. 


5. Whether called exempt or not, all these issues of bonds con- 
stitute debt, and even if part of the issues prove self-supporting, 
as hoped for, the freedom of using the borrowing power will un- 
questionably lead to a free hand in outlays. 


6. Since the Aldrich Currency Act provides that only bonds of 
cities which restrict the net funded debt to fen per cent. of the as- 
sessed valuation are to be permitted to be received as security for 
notes, the time may be near at hand when New York City bonds will 
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not be available for such use. For although under the Aldrich law 
the assessed valuation of personal property for taxation may be in- 
cluded, expanding the 10 per cent. limit by about 44 millions, this 
will be more than offset by the bonds already exempted; for the Al- 
drich law deals with net funded debt and ignores all exemptions. 

7. Savings banks investment laws likewise deal with net funded 
debt only, and prescribe a limit based thereon; the bonds would thus 
become unavailable for such purposes also. 

Manifestly this movement for greater borrowing is not calculated 
to aid the City’s credit, which is already somewhat lower than it 
should be, judging by bond quotations. Philadelphia’s 4% per cent. 
issue due in 1938, have stood better than New York’s similar 
issue due in 1957. It would seem desirable to call a halt upon this 
measure which menaces the future of New York City’s bonds. 


ss 
MEETING OF THE EXECUTIVE COUNCIL OF THE A. B. A. 


The Executive Council of the American Bankers’ Association held 
their annual spring meeting at Briarcliff Manor on May 4th and 5th. 

Each section was represented by their respective committees, and 
each in turn showed the progress made during the year. 

Among the most important reports made by the different com- 
mittees was that of the Clearing House Section showing the progress 
made in the numbering and lettering system of clearing house banks. 

The amendments proposed by the Savings Bank Section were 
approved by the Council. 

Secretary Farnsworth’s report showed the membership of the As- 
sociation to be 10,076, a gain of 779 for the year ending May Ist. 

The report of Lewis E. Pierson, Chairman of the Committee on 
Bills of Lading, showed the progress made in securing a uniform bill 
of lading. 

The report of the General Counsel, Thomas B. Paton, showed 
that the Legislatures of four States, Michigan, Minnesota, Montana, 
and Wyoming, had passed the bill drafted by him, to punish the mak- 
ing of false statements for credit. 

The Protective Committee report showed the important work 
done in that line. 

The President of the Association, George M. Reynolds, announced 
that preparations for the coming convention in Chicago were pro- 
gressing very satisfactorily. It is expected that the 1909 convention 
will be the largest ever held. 
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BANK ACCOUNTS OF MINORS. 


QUESTION occasionally arises as to the legal position of a bank, 

which accepts a checking account from a person not of legal age, 

either through inadvertence, or acting under belief that the 

party making the deposit is an adult. The question does not 
often arise, partly because few minors engage in business, or have any 
need for an account against which they can draw checks, and partly 
because, as a general rule, banks will not knowingly accept such an 
account from a minor. If, however, a checking account has been re- 
ceived by a bank in the name of a minor, it becomes important to the 
bank to know where it stands legally, in event it has paid checks 
against the account, drawn to the order of the minor himself, or tothe 
order of third persons. Unfortunately there is a scarcity of judicial 
decisions upon these points, and the text book writers have carefully 
avoided saying any thing upon the subject. 

In the case of deposits in savings banks, not subject to check, the 
tights of the parties are more definitely settled. Under the common 
law, a deposit made in the name of and for the benefit of a minor, even 
though made by the minor’s father, could not be withdrawn by him. 
But if the deposit is made by the minor himself, the bank is estopped 
from questioning his authority to draw it out. 2 Bolles on Banking, 592, 
citing Miles v. Boyden, 3 Pick. (Mass.) 213. This statement ap- 
parently stands for the proposition that a bank, having received a 
deposit from a minor, may pay it back to him during his minority. 
But in view of statutes, which have been enacted in various jurisdic- 
tions, and which will be referred to later, such a course is hardly a 
safe one for a bank to pursue without statutory authority. 

In many states there are statutes permitting the payment of a de- 
posit, madein the name of a minor to him orto the person making the 
deposit. Such a statute is in force in Massachusetts, Pub. Stat., 
chap. 116, sec. 29, and has been construed in the case of Dickinson 
v. Leominster Savings Bank, 152 Mass. 49. The statute is worded 
as follows: ‘‘Money deposited in the name of a minor may, at the 
discretion of the trustees or committee of investment, be paid to such 
minor, or to the person making such deposit, and the same shall be 
a valid payment.” The statute has been in force in Massachusetts 
since 1855. In the case referred to, an action was brought by a minor 
to recover a deposit in her name, which had been paid to her father. 
There was evidence that she herself had deposited less than twenty 
dollars and that over four hundred dollars had been deposited for her 
by her father. It was held that the payment to the father was not a 
valid payment within the statute as to the amount deposited by the 
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minor. Said the court in rendering its opinion: ‘‘ This statutory 
provision was plainly enacted for the benefit of the banks. It enabled 
them to pay money deposited in the name of a minor without requir- 
ing that a guardian be appointed to receive it,or that a suit be 
brought in the name of the minor by a guardian or next friend. If 
the minor deposited the money, the statute authorizes payment 
only to the minor; if some other person deposited the money in 
the minor’s name, the statute authorizes the payment of the money 
either to the minor or to the person making the deposit. Independ- 
ently of this statute, the bank had no right to make the payments to 
the father, if the deposits were absolutely the property of the plain- 
tiff, even if the father had made the deposits.” 

Under section 832, Rev. Stat. Arizona, 1901, minors may, in 
their own right, make and draw deposits, and draw dividends, and 
give valid receipts therefor. The same provision is found in sec- 
tion 591, Rev. Stat. Kentucky, 1903. In fact, these statutes are quite 
common now and are in force in a number of the states. 

The very existence of statutes, authorizing savings banks to pay 
deposits to infant depositors, implies that without statutory authority 
they would not be protected by such a payment. The same rule of 
the common law, applicable to savings banks, naturally controls in 
the case of trust companies or other banking institutions. And as 
the statutes, authorizing payments to infant depositors, apply gener- 
ally to savings banks, it would seem to follow that a bank, not com- 
ing within the statute, pays money to an infant depositor upon his 
check at its peril. As to the position of the bank where it has paid 
checks drawn by an infant depositor to the order of third persons, 
we must wait until the courts have had occasion to pass upon the 
question or until the legislatures see fit to settle the matter by 
statutory enactment. Whatever the courts may eventually decide, 
considerable must depend upon the rules of law governing the con- 
tract of infants in the jurisdiction where the question comes up. 
And this branch of the law is involved in conflict and uncertainty. 
The decision may be swung one way or the other by the fact that 
the transction involved a contract for necessaries, that the infant 
made false representations as to his age at the time of opening the 
account, or that he ratified the arrangement after becoming of age. 
Under the statutes of some states an infant who practices a profes- 
sion or trade, or engages in business as an adult, is bound by all 
contracts connected with the occupation in which he is engaged. 
To engage in a business within the meaning of these statutes is to 
have a regular employment or occupation in which the infant is 
engaged as a means of livelihood or profit; but such statutes apply 
only where the infant is carrying on a business of his own, and not 
where he is engaged in business as a mere employee. 22 Cyc. 585. 

In New York it is held that, on disaffirmation, after majority, of 
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a purchase of chattels made by an infant, he must return the con- 
sideration, if he has it, or account for their deterioration or injury. 
The same has been held in Vermont and New Hampshire. And if 
what he has received cannot be restored, or can only be restored in 
part or in an imperfect condition, he can only recover what he has 
paid or given, subject to a deduction for the portion not restored. 
But these decisions are not generally accepted to their full extent. 
And if an infant has lost, wasted or destroyed what he received, he 
is usually allowed to recover what he gave without deduction. This 
is now the prevailing rule. Parsons on Contracts, page 365-366. 

In view of what has been stated it can only be said that, where 
there is no statute changing the common law, the safest course to 
follow in regard to infants’ accounts, is to refuse them; and, if such 
an account has been accepted, the bank can best protect itself by 
holding on to the deposit until the infant sues for its recovery by a 
guardian, or until the bank is in position to pay the amount over to 
the infant under authority of court. 


NINETEENTH ANNUAL CONVENTION OF THE MISSOURI BANKERS’ 
ASSOCIATION, ST. JOSEPH, MAY 5 AND 6. 

The nineteenth annual convention of the Missouri Bankers’ Associa- 
tion, heldin St. Joseph, May sth and 6th, was the largest as well as the 
most interesting of any of the conventions so far held by the Missouri 
association. Missouri holds the record as to the per cent. of its banks 
being members, there being only one bank in the State that is not a 
member. The record certainly reflects much credit on the Secretary 
of the Association, W. F. Keyser. 

Mr. Keyser’s report showed a membership enrolled of 1,202, which 
is an increase of 48 for the year. 

Among the important addresses was that of C. H. Huttig, Presi- 
dent of the Third National Bank of St. Louis, who spoke on ‘‘ The 
Financial and Commercial Situation."" Mr. Huttig being one of the 
ablest bankers in the country, his address was listened to with great 
interest. 

Another important address was that of J. F. Downing, President 
of the New England National Bank of Kansas City. Mr. Downing’s 
subject was ‘‘ Responsibilities of the Banker;'’ and another was 
‘« Practical Legal Points for Bankers,” by Virgil M. Harris, Trust 
Officer Mercantile Trust Co. of St. Louis. The annual address of the 
President of the Association, J. R. Dominick, was instructive as well 
as interesting. On another page will be found the addresses of Mr. 
Huttig and Mr. Harris. 
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MODERN METHOD s 


pRACTICAL BANKING | 
Paying Teller’s Department. 


CONDUCTED BY 
M. F. BAUER, 


Paying Teller of the American Exchange National Bank, New York. 
PART VII. 


O illustrate how delicate the position of the Paying Teller 
with regard to customers is, I mention here another story 
which happened to me within the last few days. A man 
whom I had known for some time as a messenger of one 
of our large customers presented a check for two thou- 
sand dollars, with a schedule accompanying calling for 
one thousand dollars in twenties and one thousand dol- 
lars in tens. I gave him three packages of even size, one 

of twenties and two of tens. He then handed me three one hundred 
dollar bills, with another schedule calling for two hundred and fifty 
dollars in twos and fifty dollars in silver. I now gave him again 
three packages, two of fifty bills each and one of twenty-five. He 
now had five packages of even size, and a sixth package one-half as 
thick as the others; I then gave him fifty dollars in silver. Within 
ten minutes later he came back and excitedly asked me what I had 
given him. I told him—for the transaction was still clear in my 
mind—and I then referred to his schedule, which bore me out. He 
said he was fifteen hundred dollars short, and he handed in the 
money to me to show me what he had. He had the two hundredand 
fifty dollars in twos, and one package of tens; the other two pack- 
ages of tens and twenties were missing. He admitted—lI am thank- 
ful to say—having received the two thousand dollars for his check, 
that he had put that money with the other money which he had re- 
ceived afterward into his inside coat pocket, and that at their office 
he had pulled it out and laid it on the desk of their cashier, and had 
walked away. That their cashier on counting it had called him back, 
and told him of the shortage of fifteen hundred dollars. 

Of course, an investigation followed. Some facts were brought 
out which our customer considered as throwing suspicion upon their 
messenger, butthe money could not be traced. Our customer handed 
the matter over to the District Attorney, and charged their employee 
with larceny. In due course I was called before the Grand Jury to 
testify about the transaction. Among some of the questions asked 
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me was, ‘‘Did I show any difference in my cash that night?” To 
which I replied, ‘‘No.” I was then asked whether I considered it 
possible that the messenger had lost the money in some manner or 
other, and with the story in my mind, which I related in my last 
paper, I could truthfully only say, ‘‘ Yes, that it was possible.” The 
man was not indicted; and under our criminal law he could not have 
been indicted even if he had had a record of shady transactions 
against him, since they could not have been relied on to strengthen 
the present case against him. I repeat that I was thankful to get 
his admission that he had received from me the full two thousand 
dollars. 

Such occurrances, as long as there is even a shadow of doubt left 
whether or not the Paying Teller did deliver the money, are always 
embarrassing and annoying in the extreme, certainly with the custo- 
mer and with the bank, even if the Teller is absolutely sure in his 
mind that he did hand the money over the counter. 

Having for the present sufficiently discussed the arrangement of 
the paper money in the department cage, we might give a little time 
to the arrangement of the coin around the teller’s counter. 

The Paying Teller at the end of the day makes a list of the con- 
tents of all the different trays of coin which he has on hand—the 
same as he does with the bills—and designates it on his prcof of sil- 
ver as ‘‘ trays.” 

There are altogether eight separate trays for the subsidiary coin. 
Five of these contain wrapped coin; two contain loose coin piled 
evenly but in smaller amounts than the wrapped coin; and one tray, 
specially made to hold all denominations, for small and mixed 
change. 

One tray contains all ‘‘ halfs’’ wrapped in ten dollar rolls; another, 
all quarters wrapped in ten and five dollar rolls; another, all dimes 
wrapped in five and two dollar rolls; another, all nickels wrapped in 
two and one dollar rolls; another, all pennies wrapped in fifty and 
twenty-five cent rolls. Of the loose-coin trays, one contains ‘‘halfs”’ 
in five dollar piles and quarters of two dollar piles; another, dimes 
in one dollar piles, nickels in fifty cent piles, and pennies in ten cent 
piles. The last tray stands on legs and forms an inclined plane, on 
which are a number of parallel semi-circular grooves of varying diam- 
eter, running down and corresponding in size to the various stand- 
ard denominations of subsidiary coin. Along the side of each groove 
is a dial which indicates in units the thickness of each silver coin so 
that one can tell the number of coins in each groove at once by look- 
ing at the dial. Four of the trays are arranged on the counter in 
front of the teller, and the other four are on his right side upon a 
shelf, beneath the shelf where the special packages of bills are kept, 
but on a line even with the counter. Three of the trays in front of 
the teller are those containing the loose coin; the other one, and 
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those on the side with the wrapped coin, are placed in regular order, 
side by side, pennies first. 

Every morning these trays are replenished from the supply in the 
vault, and sometimes it is necessary to get a second supply through 
the day. 

At the end of the day these trays are carried down into the vault, 
and the next day they are brought up again. A teller should not fail 
to recheck his list of coin in the morning, for some may have rolled 
off or even a whole tray may have been left in the vault. 

I have often been asked why I do not use an automatic coin ma- 
chine for making change. Probably I would if many of our checks 
which are cashed would require change just as the machine provides. 
Most of the checks, however, which are cashed by us are even amounts, 
and when silver or change is required it is usually called for in large 
quantities and special lots such as the machine does not give, and 
under those circumstances it would not only bea useless expense but 
would take up valuable room; yet, no doubt, in some banks, this ma- 
chine must be invaluable to the teller. 

There is also a tray of gold coin which is kept in the cage. Out- 
side of the holiday season there is very little call for gold, so this tray 
is placed out of the way. Of course the gold must be counted every 
afternoon to get the figures forthe proof, and again it is wise to verify 
it in the morning when it is brought back into the cage. 

To the left of the teller’s counter is a desk which he uses for certi- 
fying checks and notes which are presented forthat purpose. When 
these papers are found correct they are stamped ‘‘ Accepted payable 
through the New York Clearing House,” and the teller affixes his 
signature thereto. He then passes the paper to the clerk at his side 
who registers the check or note in a book called the ‘‘ Certification 
Book” and then passes the paper out again to the presenter. The 
item is later posted by the bookkeeper on the debit side to the account 
of the drawer or maker. I shall discuss this part of the subject in 
more detail in a later paper. I wish to say here, however, that in 
some of the banks whose clientele consists of many stock-brokerage 
firms an entirely separate and distinct department from that of the 
Paying Teller has charge of the certifications. 


(To be Continued.) 





THE FINANCIAL AND COMMERCIAL SITUATION. 
BY C. H. HUTTIG, 


President Third National Bank, St. Louis. 


An Address delivered before the Missouri Bankers’ Association, 
at its annual Convention, heid at St. Joseph, Mo., May 6, 1909. 


HE acceptance of your officers’ invitation to address you at this annual 
meeting of your association was prompted more by a desire to visit 
with you than to attempt an elaborate expounding of views. One of 
the principal purposes of your organization is to meet for an inter- 
change of ideas, and to discuss conditions and prospects. I therefore 
take it a brief review of the financial and commercial situation would 
not, at this time, be amiss. 

That a redundancy of money and an over-supply of bank credits 
exist throughout the country is well known, but the causes for this surplus are not so 
easily understood or explained. The transition from the extremely tight money con- 
ditions of the panic to an enormous excess of loanable funds at exceedingly low inter- 
est ratesin the short period of six months is one of the most interesting phenomena 
of our financial history. It goes without argument that fundamental economic causes 
were at work to produce this radical change. The two most important of these were, 
first, the lowering in the prices of securities and commodities, and, second, lessened 
activity in commerce—both tending to reduce the requirements for credits and money. 
This being true, too much significance cannot be attached to the influence of the vol- 
ume of money on credits, and the effect of credits and money on all prices. 

Our present situation is, therefore, explained by the plethora of loanable funds, 
brought about by the reduced prices of many commodities and securities and by a 
lighter turn-over of goods. To these causes should be added the very potential one 
of an immense output of gold on a constantly increasing scale. 

There is still another very important factor which must be given full considera- 
tion in passing on the influences that work for changes in the times. It is the con- 
version of liquid wealth into fixed capital investments, and I will endeavor to explain 
what is meant thereby. 

One of the most significant factors in producing prosperous conditions is a period 
of railroad construction, erection of houses, office buildings, road improvements, 
harbor expenditures, etc. These constitute what is commonly designated capital 
investments. Many people have an erroneous idea of the true nature, and of the ef- 
fect of these investments on a community and country. They argue that as the 
same volume of money continues to exist no actual conversion of wealth occurs. 
One must look deeper into the subject to get the real facts. In periods of very ac- 
tive building operations an increased percentage of the country’s labor is employed 
in the manufacture of materials to be used in connection therewith. There results a 
corresponding decrease in the amount of labor in the production of consumable 
wealth, such as the products of the farm. 

Now, by way of illustrating and emphasizing the important effect of an undue 
proportion of labor expended on the non-consumable wealth, let us assume a case 
which, while wholly improbable, illustrates clearly the point under discussion. Sup- 
pose the labor of all sorts employed in this State was confined to railroad construc- 
tion, road building, the manufacture of building and other materials used in the erec- 
tion of houses, bridges, etc. In the course of months there will have been produced 
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fixed, inconvertible, non-consumable wealth at the expense of the production of 
those things which are consumable, with the result that all food stuffs would be 
quickly consumed, and all of the cash of the State would have to be sent beyond its 
boundaries to purchase the necessities of life. The opposite results would naturally 
be secured if all the labor of the commonwealth was concentrated on developing, say, 
for instance, agricultural products. This would be followed by an extraordinary in- 
crease in the money or cash holdings of the people of the State, and a consequent 
depreciation in property values because of the neglect thereof. 

The point is further illustrated by the condition of the manufacturer who has 
expended too large a portion of his capital in plant and machinery, leaving his work- 
ing capital inadequate for a normal and healthy conduct of his business. Heis thus 
forced to secure the requisite working capital by borrowing, and when his indebted- 
ness becomes out of healthy proportion to his quick assets he has put his entire busi- 
ness in jeopardy, especially in times of money stringency and panic. 

Many of our bankers attribute the cause of the recent panic troubles to the fact 
that we have an inelastic currency system. One of my own arguments before the 
Banking Committee of the House of Representatives at Washington, in December, 
1906, was to the effect that if we did not secure a reform in our currency our 
prosperity would culminate disastrously ; that we had an inadequate supply of money 
to take care of the big volume of business, also to furnish the requisite funds for crop- 
moving purposes. I still am of the opinion that our currency system is in sore need 
of correction ; that flexibility (1 mean by this, expansion and contraction in its vol- 
ume) is most desirable and necessary; but I do not believe a widely fluctuating 
quantity of bank notes is a remedy for an over-extended credit situation, bringing 
about an unhealthy proportion of credits to the country’s basic money. The issu- 
ance of bank notes to meet an extra money demand affords relief in that direction, 
but it also has the effect of producing a still greater disproportion of the aggregate 
liabilities of the banks of the country to the total volume of gold and silver. It is 
therefore clear that the only real money we have is our gold and the bullion value of 
our silver, and that in the last analysis all of the deposits of the banks—in fact, 
all of the credits of the country—must rest on this foundation of gold and silver. 

I am a firm believer in the potent influence of an abundance or the scarcity of 
money on the trend of the times. That is to say, assuming general conditions to be 
normal, low interest rates, capital seeking investment and a plentifulness of loanable 
funds should have a stimulating effect on business, and should make far better times. 
On the other hand when we are enjoying prosperity resulting in high prices, a scarcity 
of loanable funds, high interest rates, such as was the case preceding the panic, 
we are apt to have an over-extension of credits—a disproportion thereof to the volume 
of money, creating a superstructure on a foundation inadequate for its support. So 
we are confronted with the fact that our affairs are seldom in perfect balance; that 
we go to extremes, and overdo in our periods of so-called prosperity, and fall short 
of normal activities in times of depression. This leads us to the conclusion that the 
law of cause and effect operates in finance and commerce, as it does in all things in 
nature. 

It is unnecessary to call attention to the disastrous effects on finance and com- 
merce of the lack of public confidence in men and institutions. Everyone who has 
given the subject any thought realizes the importance and significance thereof. How- 
ever, certain economic conditions such as have been previously alluded to must exist 
as co-operating influences ; that is to say, in times like these, when money and credits 
are plentiful, it would be very difficult to breed a general feeling of distrust towards 
our financial institutions. 


I believe we are entering a new era of prosperity,and many reasons can be cited 
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for this belief. We have had a series of years of good crops at high prices. Farm- 
ing communities are in excellent shape financially, and are fast changing from the 
debtor to the creditor class. Our natural resources far surpass those of any other 
country in the world, and we are yet young in their development. We have no na- 
tional or international disturbances; no disastrous epidemics ; and our diversified 
crops, with climatic conditions to suit, preclude the possibility of a general crop 
failure. ‘ 

The immediate situation is influenced largely by tariff agitation and crop condi- 
tions. The disposition of the tariff question will be quickly followed by an adjust- 
ment to the new tariff law, and while the business recovery is all the more sound 
and healthy because of its slowness, a full harvest of farm products this year will 
stimulate the industrial revival, not only encouraging, but compelling, the railroads 
to make large expenditures for additional rolling stock and general improvements. 

In conclusion, I desire to express my sincere thanks and appreciation for the op- 
portunity afforded me to be with you. The bankers of Missouri have always been 
noted for their conservatism and good common sense, and the statistical story of the 
State’s financial institutions occupies one of the brightest and best pages in the annals 
of American banking. Your association has contributed largely in this excellent 
record, and I extend my earnest congratulations, as well as hearty good wishes for 
a continuation of the splendid history you have been making. 


—s 


DATES OF 1909 CONVENTIONS. 
Title. Place. Date. 
American Bankers Ass’n........Chicago September 13, 18. 
American Institute of Banking...Seattle, Wash June 21, 22, 23. 
California Monterey...... 29. 
Colorado.... Denver... June 21, 22. 
eee errr errors IN a bitte snond wa payin May 27, 28. 
Seattle, Wash 24, 25, 
ae Waterloo June 10, 11. 
Kansas eee rere May 26, 27. 
Maryland ...........+Blue Mountain June 22, 23, 
Minnesota Lake Minnetonka June 14, 15. 
New York Lake George... July 15, 16. 
North Carolina Charlotte Se F & f 
Co reer re i ..July 8, 9, 
eee ee Seattle, Wash » 25, 26. 
ee eee .Bedford Springs September 7, 8. 
South Carolina Wrightsville Beach, N.C..... June 16, 17. 
South Dakota Pierre 
Tennessee. . Chattanooga 
Washington Seattle ....Jume 24, 25, 26. 
West Virginia June 16, 17. 





THE POSTAL SAVINGS BANK SITUATION. 
BY LUCIUS TETER, 


Chairman Postal Savings Bank Committee, American Bankers’ Association. 


An Address delivered before the New Jersey Bankers’ 
Convention, at Atlantic City, April 23, 1909. 


IRST of all, let me thank you for the honor you have shown me in 
in viting me to appear before you to-day. I appreciate that 
you are deeply interested in the subject which has been assigned to 
me and I am not unmindful of the responsibility of representing 
so important a matter. 

In considering for a while the subject of postal savings banks legislation I shall 
proceed on the theory that you are convinced of the undesirability of such legislation. 
Since you are students of finance, I take it for granted that you realize the folly of 
such a scheme. 

So it is not my wish to-day to debate the postal savings bank question, but, 
rather as I wish to review the subject that you may have it clearly before you; the 
most important point that I can make at this time being the fact that it is necessary 
for each one of usto take some active part in carrying on the campaign of education, 
which should make it clear to the people of this country that from the point of view 
of Americans the scheme is absurd and if adopted is bound to result in injury to the 
people themselves—indeed, a far greater injury to the people themselves than to ex- 
isting banking institutions. 

One of the most dangerous things in connection with the postal savings bank 
proposition is that it is superficially a very attractive thing. No one can deny the 
desirability of providing ample and secure depositaries for the savings of the people. 
When the suggestion is made that our Government, in which we all have so much 
confidence, should take charge of these funds, it at once appeals to us as an ideal 
thing. It requires much study and observation of men and affairs to come to acare- 
fully matured opinion concerning the problem. Realizing the popular sound of the 
postal savings bank scheme, a certain class of politicians has made use of the sub- 
ject as a basis for proposed legislation and as a basis for speeches and literature, 
attacking existing banking institutions, and calculated to aggravate financial diffi- 
culties rather than to relieve them. So it is that while a very considerable element 
of Congress is striving earnestly and ably to work out a practical currency system 
that will go far toward curing most of our financial ills, another element would 
hastily put this postal savings patch on the crazy quilt of our present financial sys- 
tem; and while many able and honest bankers, and most of us are honest and some 
of us are able, are trying to bring about good banking methods and proper legisla- 
tion in the several states, as well as endeavoring to serve our communities to the 
best of our ability, there area certain lot of unthinking socialists and so-called “‘pop- 
ular’ newspapers that talk only of some form of protecting the depositing side of the 
banking business, even if the scheme employed should mean the taking of funds 
from existing banks, utterly disregarding the fact that it is of equal importance to 
the people that their funds should be distributed throughout the country and,scien- 
tifically loaned for the handling of general business and in upbuilding communities. 

From an American standpoint the question of the establishment of postal savings 
banks presents considerations worthy of notice; in fact, the character of our Govern- 
ment and the purpose for which it was founded are so different from those of the 
countries abroad that it is important to consider at the outset whether it is a proper 
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function for the Federal Government to engage in business of any kind. A review of 
the Constitution of the United States does not give proof that it was the thoughts of 
the founders of our Government that it should engage in business; in fact, one is im- 
pressed by the fact that the powers granted the Federal Government appear to be 
limited to those general National functions that seem to depend exclusively upon the 
Federa! Government for execution. In proposing the operation of postal savings 
banks, it is suggested that the Government go far beyond the matter of business regu- 
lation and definitely go into the banking business on an enormous scale, and that is 
not ‘‘Government regulation” but ‘*‘ Government ownership.” 

It would seem clear, then, that there can be no excuse for this excess of pater- 
nalism unless the banks cannot take care of the business. The question is then, can 
we depend upon individual and corporate activity to provide sufficient and satisfac- 
tory banking facilities for the people of the United States? You and I believe that 
the banking business properly safeguarded by state and National regulations, can be 
trusted to bankers. Can we demonstrate this to the satisfaction of the people? 

The advocates of the postal savings bank argue, first, that a postal savings bank, 
being a Government institution, would attract foreigners who have been accustomed 
to Government savings institutions abroad, and, knowing nothing of our institutions, 
will become more thrifty citizens if provided with the system in America. They 
claim that the postal savings bank would attract many American citizens, too, who 
through ignorance or some unfortunate experience, have no confidence in our bank- 
ing institutions, and who will be led to make use of Government depositaries. 

Second. It is claimed that in many parts of the United States banking facilities 
are not adequate for the needs of the people and that the postal saving banks will 
furnish banking service to vast numbers who live at a distance from the larger towns 
and who are deprived of banking service owing to this fact. There being more 
post offices than banks, it is argued that these people will be better served. 

The altogether desirable results to be obtained are that it will make our people 
more thrifty and will bring from hiding a very considerable amount of currency that 
is not now in circulation. 

While granting the force of these arguments, let us examine carefully into the 
situation to learn whether the need is as great as is claimed. 

In meeting this point, I think one can safely say at the outset that the erroneous 
figures circulated quite generally from Washington, in advocating the passage of 
a postal savings bank bill, have been so misleading that many people have an ex- 
aggerated idea of the need for postal savings banks. Former Postmaster General 
Meyer, in his various statements on the subject, took the statistics compiled in refer- 
ence to the mutual savings banks of the East asa basis for representing the need 
for the postal savings bank. Now, no greater mistake than this could possibly have 
been made. For, while it is true that a very considerable part of the savings business 
in the East is done with exclusive savings banks, such business is not all done with 
mutual banks even in those states. For instance, the Banking Department of the 
State of Pennsylvania advises us that there are $200,000,000 of savings inthe state 
of Pennsylvania outside the mutual savings banks. Going further west and into the 
newer sections of the country, we find that most of the savings business is not done 
with the mutual savings banks but with various capitalized state institutions and 
with National banks. Thus it is that while the statistics which I have already quoted 
show that there is a total of $3,600,000,000 of savings deposits in the United States, 
in the 22 states reported in Senate Document No. 544, whichis a report of a hear-. 
ing given to ex-Postmaster-General Meyer by the Senate Committee, we find after 
correspondence with different State Banking Departments, that there are fully 
15,000 banks that accept savings deposits in one form or another, and that these 
banks hold in excess of $6,000,000,000 of savings deposits, * * * 





This Department embraces all the new!y decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


LIABILITY OF BANK FOR WRONGFUL ACTS OF ITS 
CASHIER. 


Lowndes v. City National Sank, Supreme Court of Errors of Connecticut, March 4, 1909. 

A bank, which permits its cashier, who is acting as the administrator of an 
estate, the funds of which are on deposit with the bank, to so exercise the functions 
of his office as to deplete the estate, is liable for the portion of the estate ap- 
propriated. 


Action to recover a claimed balance of a deposit account, brought 
to and tried by the superior court in Fairfield county. Facts found 
and judgment rendered for the plaintiff to recover a portion of the 
amount claimed, and an appeal by both parties. 


PRENTICE, J. Jacob M. Layton, the cashier of the defendant, and 
its principal executive and managing officer, was, on March 31, 1905, 
appointed and qualified as administrator of the estate of Theodore S. 
Lowndes, deceased, and continued to act in that capacity until his 
removal in June, 1906. As such administrator he, on April 5, 1905, 
opened a deposit account with the defendant on behalf of said es- 
tate and in the name of ‘‘estate of Theodore S. Lowndes.”’ To this 
account he thereafter at various times down to May 31, 1906, deposited 
moneys of the estate to the amount of $122,858.75. It is conceded 
that the checks of Layton, as administrator, against these deposits, 
were properly honored to the amount of $64,858.75. The balance of 
$58,000 the plaintiff claims has never been properly accounted for by 
the defendant, and, having been demanded, is now sought to be re- 
covered as money still due as a withheld deposit. Upon the trial the 
defendant showed that the whole of this sum had been paid out, by 
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transfers of account or otherwise, upon the checks of Layton as ad- 
ministrator. The plaintiff, however, contends that the circumstances 
attending these several payments were such that the defendant was 
not justified in honoring the checks upon which they were made and 
charging them to the deposit account of the estate. The circum. 
stances, which in the main are not the subject of dispute, differ some- 
what in respect to several classes of the payments. The court, as 
the result of these differences, held that the circumstances surround- 
ing payments amounting to $39,842.36 were such that the plaintiff 
was entitled to recover the amount thereof, and that those surround- 
ing the remaining payments were such as justified the bank in pay- 
ing them upon the checks presented. Both parties have appealed. 
The facts disclose that the fiduciary character of the deposits in 
question was known to the defendant from the beginning. The ac- 
count was in the name of the estate. Layton’s relation to the estate 
was also known. He was known to be a stockholder in and direc- 
tor and manager of the financial affairs of the United States Foundry 
& Sales Company, and personally interested in supporting itscredit. 
The directors provided for the active conduct of the bank, in ad- 
dition to Layton, a cashier, a teller and a bookkeeper, the latter of 
whom acted as teller a portion of each day. During a period of 
about two months prior to May 23, 1905, the teller, and the book- 
keeper when acting as teller, had paid all the checks and notes of the 
foundry company that were presented to the bank for payment, irre- 
spective of whether or not that company had sufficient funds on de- 
posit to its credit with which to meet them. Had the checks and 
notes thus paid been charged against the deposit account of the com- 
pany it would have been largely overdrawn; they were not socharged, 
but were carried as cash items, entered up as a part of the tel- 
ler’s cash, and kept in his drawer. On May 23, 1905, a large num- 
ber of checks and notes of said company so paid, and amounting in 
the aggregate to $8,560.55, were being so carried as cash. Layton 
thereupon drew a check payable to himself as cashier for that sum, 
signed it ‘‘Estate of Theo. S. Lowndes, Jacob M. Layton, Adm.,”’ 
indorsed it as cashier, delivered it to the teller, and took out of the 
cash drawer the package of checks and notes therein. The action of 
the teller and bookkeeper involved in these transactions was taken 
in conformity with the orders and directions of the cashier, and they 
were each fully cognizant of all that was done. The same course of 
procedure was thereafter, by the direction of Layton, and with the 
knowledge of his two associate officers, followed with the paper of 
said company, and to a limited extent with the paper of two individ- 
uals, until May 19, 1906. During this time the checks and notes so 
paid, temporarily carried, and finally from time to time taken up by 
Layton by eight checks drawn against the account of said estate, car- 
ried the total of their number up to about 500 and the total of their 
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amount to $26,842.86. These eight checks were in due course charged 
against the deposit account of the estate. The checks and notes 
which were taken up by them were at the time dishonored and of no 
substantial value. Upon presentment to the bank they had in part 
been paid in cash over the counter, and in part paid by credits upon 
the books to the correspondents forwarding them for collection. The 
latter were never charged back to the correspondents. At various 
times during this period checks and notes of the foundry company, 
which had been similarly paid by the bank upon presentation, and 
were being similarly carried as cash, were taken up by Layton by 
checks upon his personal account or upon the special account here- 
after referred to or with other funds of his own. 

The effect of the several transactions thus briefly recited, if per 
mitted, would be that upon the presentation and acceptance of Lay 
ton’s checks upon the fiduciary funds on deposit in the defendant 
bank to the credit of his estate, there would result a transfer of the 
amount represented by them from those funds into the assets of the 
bank in substitution for dishonored checks and notes of an equal 
face value, which, with such rights of action as existed in favor of 
the bank by virtue of them or of the circumstances which surrounded 
them, were among its assets. It is of little importance how little or 
how much promise of return these rights of action held out. They 
could not be regarded as the legal equivalent of cash in hand. It 
does not help the situation to say, as the defendant contends, that, 
in view of the manner in which the transactions were conducted and 
the dishonored checks and notes carried upon the teller’s blotter, they 
were never owned by the bank, but by the teller, and simply repre- 
sented a shortage in his cash. In this aspect of the matter the bank 
had only a right of action against the teller, and the money, when 
received upon Layton’s checks upon the estate’s deposit, wiped out 
the shortage and became substituted for the right of action against 
the teller—a result beneficial to the bank, surely. The trial court was 
quite right therefore in holding that these attempted transactions 
would result in a benefit to the bank and a corresponding injury to 
the estate whose funds were in its keeping, and in further holding 
that, such being their character, equity and good conscience would 
not permit them to be carried into effect, sothat the defendant could 
receive and retain the fruits of them. Fairfield v. Southport Na- 
tional Bank, 80 Conn. 92, 102; Northrop v. Graves, 19 Conn. 548, 
555. The defendant had knowledge of all that its teller and book- 
keeper knew, and that was all the facts of the situation. Farmers’ & 
Citizens’ Bank v. Payne, 25 Conn. 444, 450; Platt v. Birmingham 
Axle Co. 41 Conn. 255, 264. It had this knowledge when these checks 
were presented by Layton. It knew that they were drawn upon a 
fiduciary deposit account. It knew that they were drawn in respect 
of matters which did not concern the estate whose funds formed that 
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account. It knew that they were presented to take up dishonored 
paper, which it had volunteered to pay, and which appeared among 
its assets; or, as the defendant would say, to extinguish a right of ac- 
tion against its teller arising from official irregularities. It knew the 
benefit to it and the injury to the estate which would result from 
their acceptance. Its agents, through whom it acted, in fact knew 
all this. Its board of directors constructively knew it. The accept- 
ance of the checks as authority for the transfer to the general assets 
of the bank from the deposit funds of the estate of the amount repre- 
sented by them, and the attempt to carry that transfer into effect, 
was therefore to make it a partaker in the fruits of a known fraud, 
and that, too, the fraud of itsown agent. This the most elemental 
principles of the law forbid. 

Two transactions involving the use of checks drawn by Layton 
upon the estate’s deposit in the same general course of conduct de- 
scribed require separate attention. January 6, 1906, after the prac- 
tice already outlined had been persistently pursued for about eight 
months, a note of the foundry company for $2,000 was received by 
the bank for collection from one of its correspondents. The company 
had no funds on deposit with which to pay it, and Layton thereupon 
drew a check upon the estate’s account for the amount of the note, 
payable to his order as administrator, indorsed it as administrator, 
delivered it to the teller and received in return the note. The 
amount of the check was thereupon in due course charged to the ac- 
count of the estate and credited tothe correspondent. January 15s, 
1906, a Similar transaction was had with respect to a note for $3,000 
similarly received. The court declined to permit a recovery of these 
amounts upon the ground that it did not appear that the bank re- 
ceived any benefit from the transactions, and of this action the plain- 
tiff complains. 

The principles applicable to the situation here presented are not 
those appealed to in determining the defendant’s inability to charge 
the payments just discussed against the deposit account of the estate, 
but they lead to the same conclusion. We are now dealing with two 
incidents in the long course of a continuous dealing, and they are.in- 
cidents which occurred after that course of dealing had long been in 
progress. This course of dealing had been marked by repeated ir- 
regularities on the part of the chief executive officer of the defendant 
in his conduct of the bank, and his repeated and continued wrongful 
conversion of funds on deposit with it, in the accomplishment of 
which he had made use of the machinery and agencies of the bank 
under his control. This fact was, and for months had been, known 
to the other officers of the bank—the defendant’s agents—and thus 
constructively to the directors and the bank itself; but that is not 
all, or the most significant fact. The directors had substantially sur- 
rendered to Layton the performance of their duties and permitted 
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him to conduct the affairs of the bank almost without interference, 
supervision or oversight on their part. They had created a practi- 
cally one-man power, and lodged that powerin him. He was thus 
enabled to carry on his fraudulent operations without their actual 
knowledge. By the exercise of ordinary diligence on their part they 
would have obtained knowledge of his irregularities. Such is the 
finding. 

The law requires of directors the exercise of good faith and ordi- 
nary diligence in the performance of their duties. These duties in- 
clude that of reasonable oversight and supervision. Briggs v. Spauld- 
ing, 141 U. S. 132. ‘* Directors cannot in justice to those who deal 
with the bank shut their eyes to what is going on around them. It 
is their duty to exercise reasonable control and supervision of its offi- 
cers. * * * That which they ought by proper diligence to have known 
as to the general course of business in the bank they must be pre- 
sumed to have known in any contest between the corporation and 
those who are justified by the circumstances in dealing with its offi- 
cers upon the basis of that business.” Martin v. Webb, 110 U.S. 7, 15. 

The situation thus presents this condition: The directors, with 
what in legal contemplation was knowledge of what Layton had been 
doing through the machinery of the bank and with respect to funds 
intrusted to it, and being cognizant of their failure in the duty of 
oversight and control, continued him in his place of authority, con- 
tinued to give him unrestrained authority, and continued their negli- 
gent failure to surround him with the safeguards of their oversight 
and supervision. He was thus furnished by the directors with the 
opportunity, the means and the authority to continue his known ir- 
regularities and frauds upon the deposit in question, and to cause any 
additional frauds thereupon to be successfully consummated. That 
which was to have been expected, that which the directors must there- 
fore be presumed to have anticipated, happened. Layton kept on 
abusing his office and his authority therein, and by means of them, 
through the machinery and organization of the bank, misappropria- 
ting the funds of that deposit. 

The instances now in question were only two out of many. His 
acts in these transactions are in part, doubtless, to be regarded as 
those of Layton, theindividual. Most of them may, for the purposes 
of this inquiry, be soregarded. In so far, however, as the use of the 
machinery and organization of the bank was involved, as it was at 
some point in all the transactions which are the subject of the pres- 
ent litigation, Layton, the cashier, cannot be eliminated. Upon all 
such occasions he appears upon the scene as a potent figure by rea- 
son of his authority to direct the action of the bank and that of his 
subordinates and by reason of the influence and exercise of that au- 
thority. The two checks, when they were drawn and indorsed, con- 
tained no direction as to the appropriation of the funds represented 
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by them. That direction came from Layton when he passed them to 
the teller. The act of passing may be regarded as personal, and so 
in one aspect may the accompanying direction; but there remains 
the significant fact, which cannot be overlooked, that there went with 
the direction to his subordinates, to give it force and effect, the influ- 
ence and authority of Layton’s official position. Layton, the cashier, 
occupied the point of vantage. His direction reached over into the 
domain of the operations of the bank. It did not stop at the bound- 
ary line of his desires as a depositor. It carried with it a command 
to a subordinate to deal with the assets of the bank as indicated. 
When the checks were delivered to the teller with the accompanying 
direction they passed into the machinery of the bank over which the 
cashier was master, and his direction involved one as to the use of 
that machinery, and it carried with it the authority of the master. 
When the teller proceeded to carry out his instructions and consum- 
mate the wrong, he did so by reason of the existence and exercise of 
the authority which was over him. The dominating factor of Layton, 
cashier, was thus present to guide and direct these delicate affairs 
through the channels of the bank, and to secure silence, acquiescence 
and an unquestioning devotion of its methods and instrumentalities 
to the doing of what was necessary to accomplish the end desired. 
The situation which made this possible was due to the culpable mis- 
conduct of the directors, to whom a large share of the responsibility 
for it attaches. It thus appears that the two transactions whose re- 
sulting loss it is now sought to impose upon the estate’s deposit in- 
volve as active factors in their accomplishment not only that of the 
active participation of Layton in his capacity as the managing officer 
of the bank, but also that of the misconduct of the directors charged 
with knowledge of what was going on, to which the presence of the 
first factor is directly traceable, and for which it was directly re- 
sponsible as stated. As the consequence the bank stands in the posi- 
tion of being an active participant in the attempted misappropria- 
tion so directly and to such an extent that the law will not permit it 
to consummate the wrong by protecting itself at the expense of the 
depositor. National Bank of Oshkosh v. Munger, 95 Fed. 87, 95. 

A bank may not actively and knowingly participate in a misap- 
propriation of trust funds. It may not become an active co-operating 
agency to that end, and by such co-operation directly contribute to 
the consummation of the wrong. Bank of New Milford v. Town of 
New Milford, 36 Conn, 93, 1o1; Smith v. Anderson, 57 Hun (N. Y.) 
72; Morse on Banks & Banking, § 317. Here lies the defendant’s 
shortcoming. It did something more than passively honor checks 
duly presented whose proceeds it knew were to be used for a purpose 
in violation of the trust attached to them. In the ways indicated it 
lent itself as an active instrument in the fraud accomplished, and 
potently coatributed to the accomplishment of it, so that it will not 
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be held free from responsibility for it. These two checks cannot 
therefore be charged against the account upon which they were drawn. 

June 24, 1906, Layton drew a check for $2,000, payable to himself, 
upon the estate’s account, and the amount thereof was paid to him. 
The purposes for which the money was used are unknown. It does 
not appear that any of this money was misappropriated, and it was 
not the duty of the bank to see that it was rightfully appropriated. 
The check from Layton, administrator, to Layton, individually, was 
not irregular upon its face. Goodwin v. American National Bank, 
48 Conn. 550, 567. The court was right in declining to include this 
sum in its judgment. 

There is error upon the plaintiffs’ appeal, and no error upon the 
defendant's. The judgment is set aside, and the cause remanded for 
the rendition of a judgment in favor of the plaintiff for the principal 
sum of $56,140, together with interest thereon from September 11, 
1906, to the date of judgment. 

The other Judges concur. 


——__—,4,.4,—____—_ 


PAYMENT OF CHECKS ON FORGED INDORSEMENT. 


Jordan Marsh Co. vy. National Shawmut Bank, Supreme Judicial Court of Massachusetts, March 6, 1909. 

Where payment of a check is to be made to the order of a person named in the 
check, it is the duty of the bank upon which the check is drawn to see to it that the 
signature of the payee is genuine. 

If one is fraudently induced to make and deliver to a person, who is not en- 
titled to it, a check payable to the order of another person, also not entitled to it, 
and the bank pays the check upon a forged indorsement, without investigating as to 
the genuineness of the indorsement, the negligence of the drawer in suffering the 
fraud to be practiced on him is not the proximate cause of the payment; and the neg- 
ligence of the maker is immaterial unless it is the kind that directly and proximately 
affects the conduct of the bank in the performance of its duties. 


Actions by the Jordan Marsh Company against the National Shaw- 
mut Bank, and by the same plaintiff against the National Exchange 
Bank, the Second National Bank, the National Suffolk Bank, the In- 
ternational Trust Company, the Old Colony Trust Company, and the 
City Trust Company. The judge found pro forma for the defendants, 
and reported the cases to the Supreme Court. New trials ordered. 


Know ton, C. J. These are seven suits brought against seven 
corporations doing a banking business in the city of Boston. In each 
of these banks or banking companies the plaintiff was a depositor. 
The suits are all of the same character, and the opinion in the first of 
them will be equally applicable to all the others. The declaration 
contains two counts, one for money had and received, to recover the 
balance of the plaintiff's deposit after a demand, and the other setting 
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forth the contract between the plaintiff and the defendant, and that 
the plaintiff made sundry checks, payable in part to the order of 
fictitious or nonexisting persons, which fact as to these persons was 
not known to the plaintiff, and in part to the order of one A. L. Sefton, 
and that the defendant paid these checks upon forged indorse- 
ments of the names of the payees. The cases were submitted to the 
superior court upon the report of an auditor who found for the de- 
fendants. The judge found pro forma for the defendants, and re- 
ported the cases to this court. 

It appears by the auditor’s report that the plaintiff was conduct- 
ing a very large business in selling goods in a department store. In 
the store there were about 80 separate departments, each in charge 
of an employee known as a buyer. There was in the store an elabo- 
rate system for buying, receiving, checking off, registering and in- 
ventorying all goods brought to the store for sale, and for dealing 
with the bills for these goods and authorizing payment for them, and 
for making and transmitting checks to vendors. ‘There were certain 
variations from the usual method of dealing with bills and checks 
when a buyer was in a hurry to get the goods upon the shelves for 
sale, or when a large discount could be obtained from a bill by im- 
mediate payment of it, or when a bill was presented by a seller in 
person who was eager to be paid at once. One of the plaintiff's em- 
ployees, who was hired as a checker of the goods received, devised a 
scheme of fraud, whereby, with the assistance of a confederate, he 
was able to obtain the plaintiff's checks in payment of fictitious bills 
for goods supposed to have been bought by heads of departments and 
received at the store. Many of these checks were drawn on the de- 
fendant bank, and were paid by the defendant through the clearing 
house. The defendant did not verify or attempt to verify the signa- 
tures of the payees on the checks, but the checks were examined to 
see that the signature of the plaintiff was genuine, that there was 
nothing irregular or suspicious on their face, that they were indorsed 
with the payee’s name, and that they bore the indorsement of the 
bank sending them through the clearing house. On the checks, or on 
most of them, were stamped the words: ‘‘Indorsement guaranteed. 
Pay only through the Boston Clearing House. The Commercial Na- 
tional Bank of Boston. B. B. Perkins, Cashier.’’ The payments were 
made by the defendant from moneys belonging to the plaintiff. The 
auditor found ‘‘that there was no actual negligence on the part of 
either of the defendant banks or trust companies in paying thechecks.”’ 
“If negligence of any kind can be imputed to them,” he says, ‘‘it was 
constructive negligence, and not the result of their doing or failing 
to do anything which could reasonably be expected of them.” This 
finding, in connection with the facts stated in the report on which it 
is founded, is erroneous in law. The implied contract between the 
banker and his depositor in regard to the depositor’s checks is that the 
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banker will pay them from his deposit to the persons to whom he 
orders payment to be made. When a definite order is made in the 
check, the duty of the banker is absolute, as a general rule, to pay 
only in accordance with the order. If payment is to be made to the 
order of a person named in the check, and if he orders the payment 
to be made to another person, it is the duty of the banker to see that 
the signature of the payee is genuine. Murphy v. Metropolitan Na- 
tional Bank, 191 Mass. 159-164; Greenfield Savings Bank v. Stowell, 
123 Mass. 196; Dedham National Bank v. Everett National Bank, 
177 Mass. 392-395: Critten v. Chemical National Bank, 171 N. Y. 219- 
228; Hardy v. Chesapeake Bank, 51 Md. 562; Harter v. Mechanics’ 
National Bank, 63 N. J. Law, 578-580. This rule of law applies as 
well to payments made by a banker through the clearing house as to 
payments made over the counter. The duty is the same and the per- 
formance of it is as important in one case as in the other. If the 
methods of the clearing house are a convenience to bankers in the 
transaction of their business, and the bank on which acheck is drawn 
chooses to pay on a guaranty of the indorsement of the payee’s name 
by another responsible bank, this does not affect the duty of a pay- 
ing bank to its depositor. It simply indicates a willingness of the 
bank to disregard and neglect the duty upon the guaranty of a re- 
sponsible party that the duty has already been perfectly performed 
for it by a preceding party from whom the check has been received. 

The auditor has found that the plaintiff, in the method of doing its 
business and in the conduct of its officers and employees, was negli- 
gent in not discovering and preventing the fraud by which it was in- 
duced to draw checks payable to fictitious persons, and to another 
person who was not entitled to payments. The auditor has also 
found that this negligence induced the defendant to pay these checks. 
The facts are pretty fully stated in the report, and the question arises 
whether there was any evidence of negligence which wasa direct and 
proximate cause of the payment of these checks upon forged indorse- 
ments, or whether the negligence only produced conditions which 
were followed by criminal acts of forgery by a third person, which 
acts were not discovered by the defendant through its failure to make 
investigation as to the pretended indorsements by the payees. As- 
suming that, under some circumstances, negligence of a depositor 
inducing an unauthorized payment of a check by a banker may be 
availed of in defense of a claim by the depositor for the money paid, 
it seems plain that only negligence which is a direct and proximate 
cause of the payment can be effectual in making sucha defense. Some 
of these checks were made payable to A. L. Sefton, a woman, and 
were indorsed by her. We think it plain that these were not pay- 
able to a fictitious person, and that the payments were rightly made. 
Other checks were in the same form and were not indorsed by her. 
Assuming for the moment that these were not payable to a fictitious 
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person, they were paid on forged indorsements. If one is fraudu- 
lently induced to deliver to a person who is not entitled to it a check 
made payable to another person who is not entitled to payment of it, 
can his negligence in suffering the fraud to be practiced upon him be 
found to be a direct and proximate cause of a payment made by the 
banker on whom the check is drawn, upon a forged indorsement of 
the name of the payee, without any investigation by the banker as 
to the genuineness of the indorsement? Wethink not. The check 
is like any other check payable to a real person which happens to be 
in the possession of another person. It is possible to forge an in- 
dorsement upon it as it is to forge an indorsement upon any other 
check. Perhaps the circumstances make a speedy detection of such 
a forgery less probable than in ordinary cases. But the whole duty of 
seeing whether there is a forgery of such an indorsement upon any 
check rests primarily uponthe banker. The drawer of the check has 
nothing to do withthat. Ordinarily he makes no representation that 
has any relation to it. In the case just supposed he made no repre- 
sentation in regard to it. The checks payable to the order of A. L. 
Sefton, which she did not indorse, were wrongly paid, and the de- 
fendant’s liability for payment is like that for the payment of any 
other check bearing such a forged indorsement. The plaintiff had 
nothing to do with the payment or with the defendant’s perform- 
ance or nonperformance of its duty to see that payment was made to 
the right person. 

There are many cases that illustrate the rule that negligence of 
the maker is immaterial unless it is of a kind that directly and proxi- 
mately affects the conduct of the banker in the performance of his 
duties. 

We are of opinion that in the facts stated by the auditor there was 
no evidence of negligence that relieved the defendant of its duty to 
pay only to a person authorized to receive the money, under the lan- 
guage of the check. 

The case of Shipman v. Bank of New York, 126 N. Y. 318, is al- 
most identical in its leading features with the case before us, and the 
decision of it fully covers the conclusion which we have reached. 

There is a dispute between the parties as to whether the checks 
payable to A. L. Sefton, on which her signature was forged, were 
payable to a fictitious or nonexisting person, within the meaning of 
the statute. Perhaps this question is not very important, forin either 
view the payments were obtained on forged indorsements, and it is 
immaterial to the rights of the parties whether the forgeries were of 
the name of a real person or ofa fictitious person. Armstrong v. Na- 
tional Bank, 46 Ohio St. 512. The checks were all made upon a repre- 
sentation to the person drawing them that there was a person whose 
name was given to whom the plaintiff owed the sum stated. The 
drawer of the check intended that it should be payable only to the 
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person named in it. Ifthe person named was a real person whose 
name was given to designate her, then the fraud was not in refer- 
ence to the existence of the person, or as to her being intended by 
the name written in the check, but as to the statement that a pay- 
ment was due her. Thecheck would, therefore, be according to the 
truth in reference to the person intended, and would be a fraud 
upon the maker only in reference to the alleged indebtedness. If 
there was no such person as the one named, the check would be 
false through a fraud upon the maker in both particulars, and the 
check would not be payable to the person named, because there was 
no such person. The result would be the same if a name was chosen 
which was not intended to represent any person, even though it was 
known that there was a person to whom the name belonged. The 
name so used would be none the less fictitious that it was a real 
name of a person not intended to be designated. 

The auditor found that the name A. L. Sefton upon the checks 
which she had not indorsed was that of a fictitious person. The re- 
port does not state the facts and evidence sufficiently to show whether 
this finding was right or not. It depends upon whether the name 
given by the person who suggested it, and whose suggestion was fol- 
lowed by the drawer of the check, was used as designating the person 
to whom the name belonged, or as a mere name, without reference 
to its belonging to any person, and with an intention that it should 
not designate any particular person. Rowe v. Putnam, 131 Mass. 281. 

It is fairly to be presumed, from the general statement of the busi- 
ness done between the parties, that the defendant periodically re- 
turned checks to the plaintiff with an account stated. It wasthe duty 
of the plaintiff, if such accounts were rendered, to examine them rea- 
sonably, to see whether they were correct. This duty, as between 
banker and depositor, is generally recognized. Dana v. National 
Bank of the Republic, 132 Mass. 156; Leather Mfrs. Bank v. Morgan, 
117 U. S. 96. It has been held, in cases where the depositor failed to 
make such an examination within a reasonable time, that he was es- 
topped from claiming moneys erroneously paid out which were stated 
in the account, at least so far as his omission to examine caused dam- 
age to the banker through his consequent failure to avail himself of 
means of reimbursement. Critten v. Chemical Nat. Bank, 171 N. Y. 
219; Janin v. London, etc., National Bank, 92 Cal. 14. This defense 
is not set up in the answer in this case, nor referred to in the report. 
It is very generally, if not universally, held that this duty of the de- 
positor does not extend to an examination of the signatures of the 
payees of the checks, for he is not expected to know them, and 
the banker is expected to see that the payments are properly made. 
Murphy v. Metropolitan Nat. Bank, 191 Mass. 159, and cases cited; 
Shipman v. Bank of New York, 126 N. Y. 318; Welsh v. German- 
American Bank, 73 N. Y. 424; Harter v. Mechanics’ National Bank, 





372 THE BANKING LAW JOURNAL. 


63 N. J. Law, 578, 224; German Savings Bank v. Citizens’ National 
Bank, 101 Lowa, 530; United Security Life Ins. & Trust Co. v. Bank, 
185 Pa. 586. 

New trial ordered. 


+, +, 4,-___—___ 


NEGOTIABILITY. 


—— 


Berenson v. London & Lancashire Fire Ins. Co., Supreme Judicial Court of Massachusetts, Feb. 26, 1909. 


An instrument drawn by a special agent of a foreign corporation, directing the 
drawee to pay a certain sum to the payee “upon acceptance,” in full satisfaction of 
a claim under a policy of insurance, is not payable without condition, and, therefore, 
is not negotiable under Rev. Laws of Mass., c. 73. 


Report from Superior Court, Suffolk Co. ; J. B. Richardson, Judge. 


Action by Arthur Berenson against the London & Lancashire Fire 
Insurance Company of Liverpool, England, and others. Demurrers 
were sustained to plaintiff's amended declaration, and the case was 
reported to the Supreme Judicial Court on agreement that, if the 
court should overrule the demurrers as to any or all of the counts of 
the declaration, judgment should be entered for plaintiff for the full 
amount claimed against the defendant or defendants whose demurrer 
was overruled. Judgment for defendants. 


Berenson & Berenson and H. E. Wales, for plaintiffs. F. M. For- 
bush and H. Bennett, for defendants. 


Rucc, J. The question presented in this case is whether the fol- 
lowing is a negotiable instrument: 


Draft No. 74,89. H.O. No. 
to be paid on account of the 


LONDON & LANCASHIRE FIRE INSURANCE CO. 
OF LIVERPOOL, ENGLAND. 


Trey ee Manager. Countersigned: ......., Cashier. 


$ 760.437. Claim No. .... BosTON, A/arch 4, 1907. 

Upon acceptance the. .Connecticut Trust & Safe Deposit Co.. 

will pay to the order of ..........Solomon YVaffee 

Three hundred and sixty 43 100 DOLLARS, 

which payment, evidenced by proper endorsement hereof, 

constitutes full satisfaction of all claims and demands for 

loss and damage by fire on December 25, 1906 

to property described in Policy No. 6,442,079, issued at the 
i Agency, and said Policy is hereby cancelled 

and surrendered to the Company. 


To the LONDON & LANCASHIRE FIRE INSURANCE CO. OF 
LIVERPOOL, ENGLAND. 


Agency Department, Hartford, Conn. 
Joseph F. Givernaud, Special Agent. 


Rev. Laws, c. 73, provides, inter alia, that a negotiable instru- 
went ‘‘must contain an unconditional promise or order to pay a cer- 
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tain sum of money.” It is a fundamental rule in the interpretation 
of written instruments that all words used in it must be given effect 
if reasonably possible, and they are to be given their ordinary and 
natural meaning, unless there is some necessity apparent for a dif- 
ferent construction. Cotting v. Boston, 87 N. E. 205. This applies 
as well to negotiable instruments as to deeds, wills or nonnegotiable 
contracts. Ifthe words ‘‘Upon acceptance” in the beginning of the 
instrument as printed could be eliminated, it would plainly be 
a foreign bill of exchange drawn by Givernaud, either individually 
or as agent, for and in behalf of the defendant insurance company, 
upon the latter at its Hartford Agency, payable at the Connecticut 
Trust & Safe Deposit Company. Carpenter v. Farnsworth, 106 
Mass. 561; Chipman v. Foster, 119 Mass. 189. But these words are 
in the instrument, and must be given a reasonably intelligible effect 
if possible. All the language employed may be examined for the 
purpose of ascertaining the meaning attributed by the parties to 
those in dispute. The paper was made with the intent that, when 
paid, it should operate as a settlement of claims for damage arising 
from a fire in property described in a policy of the defendant insur- 
ance company and as a cancellation of the policy. The signature is 
by one who describes himself as ‘‘special agent.’’ Reading this lan- 
guage in conjunction with the words ‘‘upon acceptance” seems to 
make the transaction plain. A fire had injured property insured by 
the defendant insurance company. The loss, for which it was re- 
sponsible under the terms of its policy, had been tentatively adjusted 
between the insured and a special agent of the insurance company, 
whose authority to make payment or sign an instrument fixing its 
liability was limited to the extent of requiring approval or ratifica- 
tion by the Hartford Agency of the defendant insurance company. 
Therefore, the agent of limited authority drew the paper in suit di- 
rected to the agency, whose approval was required to give life to 
his adjustment, stating the amount of loss agreed upon, but making 
the vitality of the instrument dependent upon the act of approval or 
acceptance by that agency. Amplification of the words ‘‘upon ac- 
ceptance” expressive of the same meaning would be ‘‘upon accept- 
ance of this contract by the agency department at Hartford, Con- 
necticut, of the London & Lancashire Fire Insurance Company of 
Liverpool, England, and not before.”” But the significance of all this 
is compressed into the words ‘‘upon acceptance’”’ in view of the other 
language of the instrument. It is in effect a check drawn upon the 
account of the defendant insurance company in the Connecticut Trust 
& Safe Deposit Company which is not to be valid until countersigned 
by the proper officers of the defendant company at its Hartford 
Agency. The defendant Givernaud is not liable. If the words 
‘‘upon acceptance” had been omitted, he would then have made the 
ordinary contract of the drawer, namely, absolutely to pay the face of 
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the bill if not accepted by the drawee, or if accepted and not paid by 
him. But by inserting these words he made his whole liability con- 
tingent upon there being an acceptance. Although no case exactly 
like this is to be found in our reports, it is within the familiar prin- 
ciple that contracts to be performed only upon condition are not ne- 
gotiable instruments. Grant v. Wood, 12 Gray 220; Costelo v. Cro- 
well, 127 Mass. 293, and cases cited. The instrument, not having 
been accepted or approved by the Hartford Agency of the defendant 
insurance company, never became a complete and operative contract. 
The demurrers were rightly sustained, and in accordance with the 
terms of the report the entry must be. 
Judgment for the defendants. 


—_——_—__—_4,4,4,—___. 


WANT OF CONSIDERATION. 


National Bank of Rollar v. Romine, St. Louis Court of Appeals, March 9, 1909; Rehearing denied 
March 23, 1909. 


Want of consideration is not a good defense to an action by a bona fide holder 
for value of a promissory note, unless it is also shown that the holder had knowledge 
of the absence of consideration at the time he purchased the note. 


Action by the National Bank of Rolla against W. T. Romine and 
others. Judgment for defendants, and plaintiff appeals. Reversed 
and remanded. 


Goopg, J. Action on a promissory note by anindorsee. The note 
was executed by respondents, who are husband and wife, March 22, 
1905, payable September 15, 1905, to the order of C. A. Post, for 
$120, with interest from maturity at 8 per cent. The answer says 
the note in suit and another like it were procured from respondents 
by the fraud of Post, the payee, were without consideration, and were 
purchased for appellant by its cashier when he knew both facts, viz., 
that the notes had been obtained by fraud and were without consid- 
eration. Evidencein favor of both appellant and respondents was 
introduced on these issues, and one witness swore he told appellant's 
cashier when the latter was considering the purchase of the note that 
he ought not to buy it, for it was a bare-faced steal. There is other 
evidence tending to prove bad faith in appellant. 

The disposition of the appeal turns on the rulings of the court in 
instructing the jury, principally on the accuracy of this instruction: 
‘‘The word ‘knowledge,’ as used in these instructions, means infor- 
mation of the facts constituting the fraud or failure of consideration, 
ifany. It does not mean information of facts from which a prudent 
man might be expected to investigate and ascertain whether there 
was any fraud in the transaction or not, or failure of consideration, 
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but such information must be as to some material fact constituting 
such fraud or failure of consideration. Upon the other hand, it does 
not mean that he must of himself know that the facts are true, but, 
if plaintiff was informed that any such fact did exist, then such in- 
formation would constitute knowledge of such fact, if you find it did 
exist.”” The transaction in question antedates the time when our 
negotiable instrument act went into effect. In advising the jury the 
court rightly discriminated between the two defenses of want of con- 
sideration and procurement of the note by fraud. As to the former, 
the jury were told that, though they found there was no considera- 
tion for the note, they must find a verdict for the bank on said de- 
fense if they also found it bought the note and Post assigned it to 
the bank for value before the bank had knowledge of the want of 
consideration, and, further, that the burden was on respondents to 
establish by the greater weight of evidence want of consideration 
and knowledge thereof by appellant before purchase. Regarding 
the defense of fraud, the court instructed that if the jury found ap- 
pellant purchased the note before maturity and in good faith for a 
valuable consideration, without knowledge of any false and fraudu- 
lent representations on the part of Post, even though he had made 
such false and fraudulent representations to obtain the note, they 
should find for the bank; that, if they believed the note was obtained 
from respondents by fraud, it devolved on the bank to show by the 
weight of evidence it had purchased for a valuable consideration and 
without knowledge of the fraud. 

Another charge said the execution of the note in suit was admit- 
ted, and if the jury found from the evidence appellant purchased be- 
fore maturity, in good faith, for a valuable consideration, and with- 
out knowledge of any false representations on the part of Post or 
failure of consideration, the issues should be found for the bank. 
Those charges were sound, for the burden was on respondents to 
prove want of consideration of the note and knowledge thereof by 
the bank when it bought; also to prove the note was obtained from 
them by fraud, in which case it devolved on the bank to prove it ac- 
quired the note in good faith. Hamilton v. Marks, 63 Mo. 167; 
Hahn v. Bradley, 92 Mo. App. 399; 1 Randolph, Com. Paper (2d 
Ed.) 566; 2 Randolph, Com. Paper, 1024, 1028; 1 Daniel, Neg. Inst. 
(sth Ed.) $§ 814, 815. The instructions threw the stress of the case 
on the knowledgethe bank had when the note was bought, of want of 
consideration for it or fraud in obtaining it, instead of the bank’s 
good or bad faith, and attempted to advise the jury what ‘‘knowl- 
edge” meant, as used in the instructions, saying it meant informa- 
tion of facts constituting the fraud or failure of consideration, if any, 
and did not mean information of facts from which a prudent man 
might be expected to investigate and ascertain whether there was 
failure of consideration or fraud. Further, that knowledge did not 
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mean he (i. e., the bank’s cashier) must have known the facts were 
true; but, if the appellant was informed any such fact existed, 
this information constituted knowledge of the fact, if the jury 
found it existed. That charge was erroneous and quite misleading. 
It is true, as the instruction says, that notice of want of considera- 
tion for a negotiable instrument or of fraud in procuring its execu- 
tion will not be imputed by law to an indorsee who acquired the in- 
strument in the usual course of business for value and before ma- 
turity, simply because when he bought he was apprised of facts which 
would put a prudent man on inquiry, and enable him, by a reason- 
able investigation, to learn the whole truth. This species of notice 
is not applied by way of a legal presumption to transactions in com- 
mercial paper as it is to other affairs where it appears the party to be 
charged with notice was remiss in pushing an inquiry which the 
facts he knew ought to have incited. Hamilton v. Marks, supra; 
Mayes v. Robinson, 93 Mo. 114, 5 S. W. 611. It is not essential to 
prove by direct testimony an indorsee knew when he acquired a 
negotiable instrument it lacked consideration or was obtained by 
fraud; but the triers of the facts may find he knew as much from rel- 
evant circumstances, and, perchance, from such circumstances as 
would suffice in other dealings to raise a presumption of notice. The 
difference is that in the instance of a negotiable instrument indorsed 
for value, in the usual course of business and before it was due, 
knowledge by the indorsee of the existence of an equity in favor of 
the maker must befound as a fact. Brown v. Hoffelmeyer, 74 Mo. 
App. 385. But any information concerning an equity which may be 
given to the indorsee before he buys will not affect him, of course, 
with knowledge that the equity exists, or authorize an instruction to 
the jury trying the issue to find the indorsee had knowledge, if they 
find information had come to him of the equity, or some material fact 
relating to it. The information might be in the nature of vague 
rumors or circumstances to excite suspicion, but not impart knowl- 
edge, or even induce belief, that there was some infirmity in the in- 
strument. And the information might be of a kind to stimulate in- 
quiry in a careful man, and therefore show the holder was careless 
in omitting to investigate before buying. Those shades of culpability 
do not detract from the rights accruing to the indorsee by virtue of 
the negotiable quality of the paper. 1 Daniel, § 774 et seq., and 
notes; 2 Randolph, § 998 et seq. The fact essential to defeat those 
rights is bad faith on the part of the indorsee in acquiring the paper; 
and this must be found by the triers of the fact unless the evidence 
is conclusive one way or the other (authorities supra). To deprive 
appellant of the statusof an innocent holder for value, it must be 
found to have bought the note with knowledge of one or both of the 
defenses alleged against it. It is not meant the officers of the bank 
who were connected with the purchase must have known the truth 





LEGAL DECISIONS. | 377 


in the sense which would be requisite to enable them to testify to it 
in atrial, but that they had such knowledge as satisfies the triers of 
the issue they acted in bad faith; that is, in the belief, and not 
merely the suspicion, the note was tainted with fraud or lacked a 
consideration. 

The judgment is reversed, and the cause remanded. All concur. 


ILLEGAL TRANSACTION. 


Kentucky & Indiana Bank v. Globe Bank and Trust Co., Court of Appeals of Kentucky, March 11, 1909. 


An arrangement by one bank to credit another with a certain sum upon receipt 
of the note of the cashier of the latter bank, for the purpose of giving the latter bank 
the appearance of solvency in making its report to the state auditor, is illegal, and 
neither party can hold the other under the agreement. 


Appeal from Circuit Court, McCracken County. 


Action by the Kentucky & Indiana Bank against the Globe Bank 
& Trust Company. Fromajudgment for defendant, plaintiff appealed. 
Affirmed. 


Nunn, J. This action was instituted by appellant, Kentucky & 
Indiana Bank, against appellee, Globe Bank & Trust Company, in the 
McCracken Circuit Court in July, 1906, in which it sought to recover 
$2,000 alleged to have been deposited for it with appellee bank on the 
31st day of December, 1903, by W. F. Ogdon, who was at that time 
appellant’scashier. Appellee by answer controverted the allegations of 
the petition and denied all liability for the sum sued for, but admit- 
ted as a matter of form, without any view or purpose of making it 
liable for the payment of the note, that the amount was temporarily 
credited on its books for the purpose hereinafter explained. It ap- 
pears from the record that during the year r901 W. F. Ogdon and 
W. B. Smith, with the aid of others in and about West Point, Ky., 
organized appellant bank, and elected Ogdon, a stockholder, its 
cashier, which position he held until some time in February, 1903. 
W. B. S nith als» became a stockholder to the extent of $2,000, and 
afterwards became a stockholder and vice-president of appellee bank 
in Paducah, Ky., and was connected with the management of it. 
During the latter part of the year 1903, Ogdon, appellant’s cashier, 
became short in his accounts with the bank. This was not known to 
Smith, nor to any of the officials of appellant bank, but it seems that 
they suspicioned that some thing was wrongin his accounts. It ap- 
pears without contradiction that appellant was short in its reserve to 
the extent of about $2,000, and the 31st day of December was the 
day on which the report of its financial condition had to be made to 
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the Auditor of the State, and it was necessary for it to obtain that 
amount of funds to incorporate into the report to save its existence. 

W. B. Smith testified that appellant’s cashier, Ogdon, called him 
over the telephone on the 29th day of December, related these facts 
to him, and asked for his assistance in the matter; that he agreed 
that if Ogdon would execute his individual note for $2,000, and send 
it to him with a letter, signed as an official of the bank, stating in 
substance that the money should not be withdrawn from appellee 
bank, but permitted to remain there for the purpose of paying the 
note when it became due, he would in that way give him the assist- 
ance requested. He stated that the letter did not arrive, but that 
the note reached him in Paducah on the 31st day of December, 1903, 
after the books of the bank had been balanced for the day; that he 
interlined a credit of $1,980 for the benefit of appellant, and charged 
Ogdon and Roberts with $2,000, which was the amount of the note 
including the discount, and immediately wrote to Ogdon for the sepa- 
rate writing referred to, which he failed to send him. On or about the 
7th day of February, 1904, Ogdon left the State, and an accountant 
was engaged to investigate the books of appellant bank, and it was 
discovered that Ogdon was short in his account with the bank about 
$3,500. D. S. Roberts, during this time vice-president and assistant 
cashier of appellant bank, and who had signed this note as surety, 
called Smith over the telephone, and asked him if appellee bank owed 
appellant bank anything, and Smith answered that neither bank owed 
the other anything, and wrote Roberts the following letter, to wit: 
‘Globe Bank & Trust Co., Paducah, Ky., March 7th, 1904. Mr. 
D. S. Roberts, West Point, Ky. Dear Sir: I have your favor of the 
29th, in regard tothe paper of W. F. Ogdon and D. S. Roberts. Mr. 
Ogdon sent us a paper of $2,000, signed by himself and you. We 
held this paper in abeyance not discounted, intending to help him 
make good his reserve in case he should need it. You will find no 
acknowledgment of the proceeds of same in your records anywhere. 
Now, if you have charged against us $1,980, passed to his credit, 
you should credit our account by $1,980 and charge same back to 
his account, then so notify me as an official of your institution, and I 
will send you the old note. Hoping this will be satisfactory to 
you, I am, yours truly, W. B. Smith.” After sending this letter, 
Smith sent the note to Roberts, who was at the time cashier of ap- 
pellant bank, and he has retained it ever since. The accountant who 
was employed by appellant to audit its books did not consider this 
$1,980 claim in making out a statement of the bank’s affairs. This is 
shown in the report made by the accountant to the bank, to which he 
attached this letter by Smith. Thus matters stood until this action 
was instituted in the year 1906. D. S. Roberts, vice-president and 
assistant cashier of appellant, testified, in substance, that about the 
29th day of December, 1903, Ogdon, the then cashier, approached 
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him, and said: ‘* Now, here, I have got to make my report, and I 
haven’t had time to go up and see Mr. Yancey [president of the 
bank]. I have been busy, and I have got to have this money right 
away. * * *” Witness stated that he started to sign the note as vice- 
president, and Ogden objected to his signing it that way, and witness 
saidto him: ‘* Why won't you let me sign it as vice-president like I 
do these other notes?” To this Ogdon answered: ‘‘I just want to 
get my cash reserve up. It will be paid in a few days, and that will 
be all.” He also stated that, after Ogden left, he and Weaver, the 
accountant, were appointed a committee to confer with the Globe 
Bank & Trust Company to see if $1,980 was on deposit there to the 
credit of appellant bank; that they telephoned and wrote Smith, and 
he answered by ’phone that ‘‘this bank don’t owe your bank, and 
your bank don’t owe this bankacent.” He also testified that as an 
official of the Kentucky & Indiana Bank he made a request of Smith 
that the note be returned to him, which was complied with by Smith. 
Ogdon testified that he signed the note as principal with Roberts as 
surety with the intention of becoming bound to appellee bank for the 
purpose of obtaining credit for appellant in the sum of $1,980. 
Several business men of Paducah testified that the general reputa- 
tion of Smith for truth, veracity and business integrity was bad. 
The evidence also shows that Ogdon was insolvent at the date of the 
note, and that Roberts was positively solvent, but exceedingly doubt- 
ful. Leaving out of view the testimony of Smith, except that which 
is corroborated, it is certain that it was not the intention of those in 
charge of the Globe Bank & Trust Company to become a debtor in 
fact to appellant. The whole transaction consisted of a matter of 
form, whereby appellant was made to appear solvent so as to enable 
it to make its report to the Auditor of the State. This purpose was 
an illegal one, and neither of the parties should be aided by the court 
in the enforcement of an apparent liability growing out of it. Ap- 
pellant never deposited any money with appellee, and appellee only 
held this doubtful note executed by appellant’s cashier and assistant 
cashier. In addition to this, we conclude this opinion with the clear 
and succinct statement of the finding of facts and conclusions of law, 
made by the special judge who tried the case in the lower court: 
‘*From the evidence heard upon the trial of this case, the court con- 
cludes as matters of fact that the note sued upon was treated by the 
Globe Bank & Trust Company as an asset from the 31st day of De- 
cember, 1903, and carried as an asset from that time until the 
day of February, 1904, and that the credit in favor of the Kentucky 
& Indiana Bank upon the books of the Globe Bank & Trust Company 
was carried as a liability of the Globe Bank & Trust Company upon 
its books from the 31st day of December, 1903, to the day of 
February, 1904, and that upon the day of February, 1904, the 
note and the credit were charged off as cancelled one against the 
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other by the officers of the Globe Bank & Trust Company, and that 
this was done without the knowledge of any of the directors or other 
officers of the plaintiff; that the purpose of the delivery of the note 
sued upon by Ogdon and Roberts to W. B. Smith was that Smith, 
who was at the time vice-president of the Globe Bank & Trust Com. 
pany and its general manager, might use the note with his bank for 
the purpose of giving the Kentucky & Indiana Bank a credit that it 
might use to make upits reserve which had become depleted, in order 
that a satisfactory statement might be made by the Kentucky & In- 
diana Bank to the state authorities and to show that the bank was in 
good condition; that the proceeds of the note were not withdrawn 
from the Globe Bank & Trust Company, but were left there for the 
purpose of canceling the note at its maturity, and as a matter of law 
this court concludes that the plaintiff, Kentucky & Indiana Bank, re- 
ceived the benefit of the loan, and the same was used to enable it to 
make its report to the state authorities, and that the transaction was 
entered into for the benefit of the plaintiff bank.” 
For these reasons the judgment of the lower court is affirmed. 


Se 


ACCOMMODATION PAPER. 


Want of consideration no defense. 


Citizens’ Bank v. Frederickson, Supreme Court of Nebraska, March 20, 1909. 

F. at the request of the B. H. Mfg. Co. executed and delivered to it his two 
promissory notes of $1,000 each, to be used by the company in raising money to re- 
lieve it from a condition of financial embarrassment.. The company, at the same 
time, left three automobiles in the possession of F.,to protect him from loss, and 
with the understanding that he could sell the machines and apply the proceeds to 
the payment of his notes. It was also agreed that the notes might be renewed from 
time to time, if necessary, and if the machines were redelivered to the company, it 
would return the notesto F. e/d, that the notes were ‘‘ accommodation paper.” 

It is no defense to an action on an accommodation rote, by the indorsee against 
the maker, that it was made without any consideration, or that it was understood 
between the maker and the payee that the latter was to take care of it, and this, 
although the holder had, when he took the note, full notice of the circumstances 
under which it was made. 

(Syllabus by the Court.) 


Appeal from District Court, Douglas County; Day, Judge. 


Action by the Citizens’ Bank against Henry E. Frederickson. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Barnes, J. This suit was based on a promissory note executed 
and delivered by the defendant to the Beardsley-Hubbs Manufac- 
turing Company, dated the 19th day of November, 1902, and by it 
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ndorsed to the plaintiff before maturity. It was admitted by the 
defendant that the plaintiff was the purchaser of the note before due, 
for value, and in the due course of business; but it was claimed, in 
the answer and on the trial, that plaintiff's ownership was with no- 
tice of the equities between the defendant and the original payee of 
the note. The case was tried before Hon. W. A. Redick, one of the 
judges of the district court of Douglas county, and a jury, and a ver- 
dict was rendered for the defendant. Plaintiff filed a motion fora new 
trial, which was sustained, the verdict was set aside, and the cause 
was again set down fortrial. There was a second trial before Hon. 
George A. Day, another judge of said county and district, and at the 
close of all of the evidence, the court directed the jury to return a 
verdict for the plaintiff. This was done, judgment was duly ren- 
dered on the verdict, and the defendant has appealed to this court. 

It appears without controversy that on July 18, 1902, one Volney 
S. Beardsley, an officer of the Beardsley-Hubbs Manufacturing Com- 
pany, came to the city of Omaha for the purpose of attempting to 
dispose of some automobiles which his company had shipped to the 
defendant, and who, for some reason, had refused to purchase them, 
and then and there entered into an agreement with the defendant as 
follows: ‘‘Omaha, Nebraska, July 18, 1902. Received from H. E. 
Frederickson two notes, one for $1,000.00 due in sixty (60) days from 
date, one for $1,000 oo due in four months from date without interest, 
which paper is given as accommodation paper to be used by us while 
we leave the following automobiles in your hands on consignment for 
sale: One number one (1) Stanhope with top. Two number three Com- 
bination Stanhopes. As soon as any of the above machines are sold, 
H. E. Fredrickson is to remit us for same and the proceeds indorsed 
on this accommodation paper. In event the paper becomes due be- 
fore the machines are sold we agree to renew the paper without in- 
terest until the machines are sold; or, should we reship the machines, 
before doing so will return these two notes cancelled. We agree to 
make you a flat price on these machines of $750.00 each, which price 
has nothing to do with any future business, and will do all in our 
power to assist you in closing any business on the sale of our ma- 
chines by referring inquiries to you. The machines are to be kept 
clean and stored by you, and are not be run out unless to show toa 
prospective buyer. Yours very resp., The Beardsley-Hubbs Mfg. 
Co. Volney S. Beardsley, Treas.& Mgr.”’ That in pursuance of said 
agreement the defendant executed two notes of $1,000 each to the 
Beardsley-Hubbs Manufacturing Company, and delivered them to 
Beardsley, who thereupon left the cars described in the foregoing 
agreement with the defendant on consignment. That Beardsley 
took the two notes to Shelby, Ohio, where his company was located, 
and they were thereupon used for the purpose for which they were 
executed, by selling and delivering them to the plaintiff. That 
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thereafter such transactions and arrangements were had that one of 
the notes was taken up and returned to the defendant and the other 
one wasrenewed. That there was paid upon the renewal note, which 
is the one in suit, $600, leaving a balance of $400 due thereon, which, 
together with interest, was sought to be recovered in this action. It 
further appears that the Beardsley-Hubbs Manufacturing Company 
was in financial difficulty at the time the notes were executed, and 
Beardsley informed the defendant of that fact. It also clearly ap- 
pears that the original notes were given as accommodation paper in 
order to enable the payee to raise money thereon, and thus relieve 
itself from that condition; that after the note in question was exe- 
cuted, and about the 1st of December, 1902, the Beardsley-Hubbs 
Manufacturing Company failed in business, and was succeeded by 
the Shelby Motor Car Company, which last-named company took 
over the assets and assumed the debts and obligations of its prede- 
cessor; that some time thereafter, and while the note in suit was in 
the hands of the plaintiff bank, defendant returned the cars men- 
tioned in the agreement, and which were still in his possession when 
the note in suit was executed, to the Shelby Manufacturing Company ; 
that the company acknowledged the receipt of the cars, and prom- 
ised to return the note, but never did so, for the reason that it failed 
in business, became a bankrupt, went into the hands of a receiver, 
and was unable to comply with its agreements. 
The defense interposed was that the note in suit was without con- 
sideration; that when the plaintiff discounted it, it did so with full 
knowledge of the terms of the contract between the Beardsley-Hubbs 
Manufacturing Company and the defendant; that the Shelby Motor 
Car Company, the successor of the payee of the note, failed, refused, 
and neglected to comply with the terms of the contract, and there- 
fore the defendant was fully and completely discharged from any 
and all liability upon the note. The defendant contends that he was 
“induced to execute the note in suit by reason of having in his posses- 
sion for display the three machines described in the contract above 
quoted, with the privilege of selling them at a profit; that an accom- 
modation note is one without consideration as between the maker 
and the accommodated party; that therefore the note in suit was not 
accommodation paper, and no right of action can be predicated 
thereon by the bank as against him. In Greenway v. Orthwein 
Grain Co., 85 Fed. 536, we find a most excellent description of what 
constitutes accommodation paper, which we quote as follows: ‘* Ac- 
commodation paper constitutes a loan of credit, without considera- 
tion, by one party to another, who undertakes to pay the paper and 
indemnify the lender against loss on its account. It is paper which 
is made, indorsed, or accepted by one party, without consideration, 
for the accommodation of another, for the purpose and with the in- 
tention that the latter shall obtain money or credit upon it of some 
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third party. The accommodated party can maintain no action upon 
it against the accommodation maker, because the latter has received 
no consideration foritfrom him. But, if the party accommodated 
uses the paper in the ordinary course of business to obtain money, 
credit, or any other thing of value from a third party, the law im- 
putes the consideration which he receives to the accommodation 
maker, indorser, or acceptor, because the latter, by placing his name 
upon the paper, has in effect requested him who advances the con- 
sideration upon it to pay that consideration to the party accommo- 
dated. It was for that very purpose, and with that intention, that 
he placed his name upon the paper, and when a stranger has given a 
valuable consideration for it to the accommodated party in reliance 
upon this purpose and intent, the accommodation maker cannot be 
permitted to say that he has not himself that consideration. It is 
therefore no defense against one who has acquired accommodation 
paper with knowledge of its character, but in good faith in the ordi- 
nary course of business and for value, that the accommodation maker 
actually received no consideration for it.’’ The note in question is 
described in the contract and in the pleadings as accommodation 
paper, and the defendant's counsel states: ‘‘The giving of these 
notes was beyond question a great accommodation to the Beardsley- 
Hubbs Manufacturing Company.” Again, the machines which were 
left with Fredrickson on consignment bore no relation to the notes, 
but were held by him as security for the performance of the Beards- 
ley agreement. In Miller v. Larned, 103 Ill. 562. it was said: ‘‘Ac- 
commodation paper is either a negotiable or non-negotiable bill or 
note, made by one who puts his name thereto without consideration, 
with the intention of lending his credit to the party accommodated.” ° 
So we are of opinion that the district court was right in holding that 
the note in question was accommodation paper. 

If this be true, it follows that the fact that the note was without 
consideration as between the defendant and the Beardsley-Hubbs 
Manufacturing Company is no defense to the plaintiff's action. Such 
was the view entertained by the Supreme Court of Minnesota in Rea 
v. McDonald, 68 Minn. 187, 71 N. W. 11, where it was held that an 
accommodation maker or indorser of a bill or note cannot make the 
defense of a want of consideration, as against a person who, in the 
regular course of business, and for value, has taken it before maturity, 
although the latter knew when he received the instrument that it 
was accommodation paper. In Thatcher v. West River Nat. Bank, 19 
Mich. 196, it was said: ‘‘It is no defense to an action on a promis- 
sory note by an indorsee against the maker that it was made without 
any consideration to the maker, or that it was understood between 
him and the payee that the latter was to take care of it, and this, al- 
though the holder had, when he took the note, full notice of the cir- 
cumstances under which it was made.”” In Miller v. Larned, supra, 
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it was held that, as to the holder of an accommodation note into whose 
hands it has come in the usual course of business for a valuable con- 
sideration, the maker will have no defense, and it makes no differ- 
ence that the holder may have taken the note with full knowledge 
that it was accommodation paper. The case of Rea v. McDonald, 
supra, was one where the accommodation maker, under an agree- 
ment with the accommodation payee, took security to protect them- 
selves from loss. To that extent, that case and the one at bar are 
practically the same, and it was there said: ‘‘The proof is clear that 
defendants expected Blethen would discount the paper for his own 
benefit, and, having this expectation, they attempted to protect 
themselves from loss by taking security from him. At the request 
of Blethen, and that he might receive its benefits, the defendants 
loaned their credit in the shape of a promissory note, in which the 
Bank of New England was named as a payee. He used this note at 
the bank, either by discounting the same, and causing the amount 
thereof to be placed to his credit on deposit account, or by using it 
to paya pre-existing debt. In either case, and with or without knowl- 
edge that it was accommodation paper, the bank received it in gocd 
faith, and a good consideration passed between the latter and the de- 
fendants.”’ 

From the foregoing authorities it seems clear that, unless the de- 
fendant has shown the existence of such an intimate relationship be- 
tween the plaintiff in this case and the Beardsley-Hubbs Manufac- 
turing Company as to, in fact and as a matter of law, constitute the 
plaintiff an original payee of the note in question, it is impossible for 
him to escape liability thereon. Upon this point the record contains 
some evidence that at least a part of the stockhelders of the bank 
were also stockholders of the Beardsley-Hubbs Manufacturing Com- 
pany. It appears that this evidence was introduced for the purpose of 
establishing the fact that the plaintiff had notice of all of the conditions 
of the agreement between the defendant and the payee of the note, 
and of the equities existing in favor of the defendant by reason of 
the transactions which occurred between them. It is doubtful if the 
evidence is sufficient to establish notice, much less any such intimate 
relationship between the bank and the manufacturing company as 
would put the plaintiff in the position of a payee of the note. If we 
were to consider the equities of this case, it seems clear that they 
preponderate in favor of the plaintiff. It parted with its money on 
the faith and credit of the note in question, and, unless the defend- 
ant is held liable, the balance due thereon will be wholly Jost to the 
plaintiff. Again, the defendant was fully protected by his possession 
of the cars described in the contract with the payee of the note, and 
the fact that he voluntarily parted with his security is not the plain- 
tiff’s fault. 

Weare therefore of opinion that the defendant failed to establish 
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any defense, either by his pleadings or his evidence to the plaintiff's 
cause of action. It follows that the verdict rendered on the first 
trial was properly set aside; that the directed verdict in the second 
trial was the only one which could have been rendered in this case; 
and for the foregoing reasons the judgment of the district cout is 
affirmed. 


WHAT CONSTITUTES PAYMENT OF NOTE. 


Faisken v. Farington, Supreme Court of Nebraska, December 5, 1908. 


A bank as agent for the payee of a promissory note received the maker's check 
for the full amount thereof, marked the note “ Paid’’ and gave it to the maker, and 
immediately delivered to the maker New York exchange for $2,000, representing a 
part of the amount due upon the note, with the understanding and agreement of the 
maker that he should apply the $2,000 upon a mortgage owing by the payee. AHe/d, 
that the above transaction was equivalent to a promise of the maker to pay his note, 
by applying the amount of the New York exchange upon the payee’s mortgage, and 
that upon his failure to apply the same the payee may maintain an action upon the note. 

(Syllabus by the Court.) 


Epperson, C. Plaintiff sued defendant upon a promissory note, 
alleging a balance due of $2,000 and interest. Defendant pleaded 
payment. On July 2g, 1899, the plaintiff, then in Kansas City, for- 
warded the note in controversy to the Falls City State Bank for col- 
lection, and gave directions for the distribution of the funds when col- 
lected. The bank received defendant’s check for the full amount due 
on the note, and purporting to act under the plaintiff’s directions, 
gave to the defendant New York exchange for $2,000 which repre- 
sented a part only of the amount due upon the note. At the same 
time the bank marked the note ‘‘ Paid,” and delivered it to the de- 
fendant. It has been judicially determined that the conduct of the 
bank was justified. See Falsken v. Falls City State Bank, 71 Neb. 
29, 98 N. W. 425. It was expressly understood that the New York 
exchange was to be applied upon a mortgage owing by plaintiff 
which the defendant and his former partner as loan brokers had nego- 
tiated, and for this purpose was to be forwarded by the defendant to 
the holder ofthe mortgage. Instead of applying the $2,000 upon the 
mortgage, defendant appropriated it to his own use. 

At the conclusion of the trial each party requested a directed ver- 
dict. Plaintiff's request was granted, and defendant appeals. It 
appears that the giving of his check for the amount due upon the 
note and the return to the defendant of the New York exchange was 
one and the same transaction. The defendant was aware of the fact 
that he was expected to send the $2,000 to the holder of plaintiff's 
mortgage in part payment thereof. Not only did he know this at 
the time he received the New York exchange, but at the inception 
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of the note he knew that the money it represented was intended by 
the plaintiff to be paid upon the mortgage. The transaction is the 
mathematical and legal equivalent to an undertaking on the part of 
the defendant to pay to plaintiff's creditor $2,000 in part payment of 
his own indebtedness to the plaintiff. His failure to remit to the mort- 
gagee was equivalent to his failure to pay $2,000 upon his note. He 
admits that he became liable to the plaintiff for the sum of $2,000, 
the amount of the New York exchange, but says that plaintiff’s suit 
is for money had and received. Defendant substantially agreed that 
he would pay his note by applying $2,000 of the amount due thereon 
upon plaintiff's mortgage. He failed todoso. He is notin a posi- 
tion to maintain that he has fully and legally executed his obligation 
upon the note. 

The defendant offered to prove that the holder of plaintiff’s mort- 
gage would not accept payment until the mortgage was due six 
months later than the alleged payment of defendant's note. This 
offer was excluded, and is assigned as errorherein. There was no 
evidence offered tending to show that defendant attempted to make 
the payment when he received the New York exchange or when the 
mortgage became due. 

Plaintiff further complains of the trial court’s order in refusing to 
strike out a portion of the plaintiff's reply, having reference to alle- 
gations setting forth the facts regarding the New York exchange. 
This error was without prejudice because, under the unobjectionable 
portions of the pleading and the evidence, the plaintiff was entitled 
to the relief granted. 

We recommend that the judgment of the district court be affirmed. 


—— a 


NOTICE OF DISHONOR. 


Zoliner v. Moffitt, Supreme Court of Pennsylvania, January 4, 1909. 


Under the Negotiable Instruments Law, where a notice of dishonor is properly 
addressed and mailed, it is deemed that notice is given, notwithstanding any miscar- 
riage in the mails. No particular form of notice of dishonor is required by the 
Negotiable Instruments Law. 


Appeal from Court of Common Pleas, Washington County. 


Assumpsit by B. A. Zollner against John H. Moffitt. Judgment 
for defendant, and plaintiff appeals. Reversed. 


Mestrezat, J. The protest of the notary is considered as estab- 
lishing the fact of notice when recited in it, unless it be disproved by 
other evidence. Sergeant, J., in Jenks v. Doylestown Bank, 4 W. & 
S. 505, 510. Giving notice in either way would have complied with 
the statute, and the law presumes that the notary did her duty; and 
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especially so in this case, where she certifies that she ‘‘ duly notified” 
the indorsers. There was, however, no presumption as to which of 
the two ways provided in the statute the notice of dishonor was given, 
and hence the court could not so declare as matter of law. The in- 
terpretation of the facts in the certificate of protest was for the jury, 
and it was for them to determine the manner in which the notice 
was given. McGee v. Northumberland Bank, 5 Watts, 32. In that 
case it is said (page 33 of 5 Watts): ‘‘ Had the notary testified in per- 
son, as he might, that he had given notice at Northumberland, no 
one would pretend it to be the province of the court to say whether 
he meant that he had given it through the post office, or that the 
party was present to receive it. His meaning would be for the jury, 
and soit must be in respect to what he testifies under the sanction of 
any official instead of a judicial oath.” Prior to the enactment of the 
Negotiable Instruments Law, if notice of protest was sent by a letter, 
prepaid, properly addressed, and deposited in the post office, there 
was a presumption that it reached its destination by due course of 
miil, but the presumption could be rebutted by evidence showing that 
it was not received, and when such evidence was produced it was a 
question of fact for the jury. Jensen v. McCorkell, 154 Pa. 323, 26 
Atl. 366, 35 Am. St. Rep. 843. Section 105 of the Negotiable Instru- 
ments Law has changed the former law on this subject by providing 


that: *‘Waere notice of dishonor is duly addressed and deposited in 
the post office, the sender is deemed to have given due notice, not- 


withstanding any miscarriage in the mails." Under this section due 
notice of dishonor is deemed to have been given when it is shown that 
the notice is properly addressed and deposited in the post office, 
whether it has been received or not. In other words, the purpose and 
effect of this section of the act was simply to protect the sender of the 
notice against miscarriage of the mails. The section does not in any 
manner affect the case in hand. The question here is not whether 
there is a presumption that notice was duly mailed, but whether the 
presumption arising from the certificate that notice of dishonor was 
duly given the indorser has been met and overcome by the defend- 
ant. The second and third assignments of error are sustained. 

The learned trial judge was in error in affirming the defendant’s 
third point. He and the learned counsel for the defendant were mis- 
led by the syllabus in Marshall v. Sonneman, 216 Pa. 65, 64 Atl. 874. 
The first paragraph of the syllabus is misleading and does not state 
correctly what was decided in the case. It is quoted from a very old 
case of this court which is cited in the opinion in Marshall v. Sonne- 
man. That case as well as the other authorities referred to were 
cited in the opinion to show that mere knowledge by an indorser of 
nonpayment of a note was not sufficient notice of dishonor. Marshall 
v. Sonneman was an action by the holder against an indorser, and the 
defense, as here, was failure to give notice of dishonor. There were 
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two indorsers, and in giving notice the notary handed to the defend- 
ant the notice intended for the other indorser. The notice in form 
was sufficient and gave notice to the indorser to whom it was ad- 
dressed jof nonpayment, ‘‘and that the holders look to you for the 
payment thereof.”” The trouble arose from the fact that the notary 
delivered to the defendant the notice intended for the other indorser, 
and it was held that it was not notice to the defendant. The second 
paragraph of the syllabus states the decision correctly: ‘‘ Notice of 
protest signed by a notary public, and personally delivered by him to 
the indorser, is not sufficient to charge the latter, where it appears 
that the notice was addressed to another person than the indorser, 
and stated that the holder looked to such person for the payment of 
the note.”” The Negotiable Instruments Law declares what notice of 
dishonor shallcontain. The section referred to above, provides, inter 
alia, as follows: ‘‘ The notice (of dishonor) * * * may be given in any 
terms which sufficiently identify the instrument and indicate that it 
has been dishonored by nonacceptance or nonpayment.” There is 
therefore no special form required by the act to convey to an indorser 
the information that his note has been dishonored for nonpayment. 
The notice must identify the instrument and indicate that it has been 
dishonored. Referring to the certificate under consideration, we see 
that it contains a copy of the note and declares that payment had been 
demanded and refused, of which due notice was given to the indors- 
ers. It meets the requirements of the statute. If notice of the facts 
stated in the certificate was given, we have no doubt whatever of its 
entire sufficiency. The fourth assignment must be sustained. 


PROMISSORY NOTES UNDER SEAL. 


Lacey v. Hutchinson, Court of Appeals of Georgia, March 23, 1909. 


It isa good defense to a promissory note under seal in the hands of the original 
payee that it was executed without consideration, 


Powe.t, J. The plaintiff sued upon a negotiable promissory note 
under seal. The defendant filed a plea showing, in substance, that 
the note was wholly lacking in consideration. The court refused 
allow the defendant to introduce testimony tending to support his 
plea; and the sole question before this court is whether total lack of 
consideration is a good defense to a negotiable promissory note under 
seal. 

It has frequently been held that failure of consideration, total or 
partial, is a good defense to such an instrument in this state. It has 
been held that fraud inthe procurement may also be pleaded to such 
an instrument (House v. Martin, 125 Ga. 643, 54S. E, 835, but it s 





LEGAL DECISIONS, 389 


said that in the case of Slaton v. Fowler, 124 Ga. 955. 53 S. E. 567, 
that it is an open question in Georgia whether the common-law rule 
which forbade inquiry into consideration in a suit based on a spe- 
cialty is applicable to promissory notes under seal to such an extent 
as to forbid recognition of a plea of total absence or want of con- 
sideration; and this precise point has not been decided subsequently. 
There is no question but that the presence of a seal raises a prima 
facie presumption that it is founded upon a consideration. Weaver 
v. Cosby, 1rog Ga. 313, 34 S. E. 680; Rutherford v. Baptist Conven- 
tion, 9 Gt. 54; Smith v. Smith, 36 Ga. 184, 91 Am. Dec. 761. 

We have made a painstaking and careful search of the decisions 
of the Supreme Court, and in no case has the right to plead a total 
want of consideration to a negotiable promissory note under seal 
been denied except by way of obiter. There is a case (Beazley v. 
Gignilliat, 61 Ga. 187) in which the opinion expressly recites that 
the promissory note involved was under seal, and yet the judgment 
of the court below was reversed for refusing to allow the defendant 
to file a plea of lack of consideration. This is a full bench decision, 
but it does not seem to have been cited in any subsequent case. It 
would probably be subject to the criticism that it is a physical prece- 
dent only (as the section of the code on the subject of instruments 
under seal is not noticed) were it not for the fact that Chief Justice 
Warner, who wrote the opinion, cited the case of Albertson v. Hollo- 
way, 16 Ga. 377. Inthecase last cited (which was decided, however, 
prior to the adoption of our Code), it was said by the court: ‘‘We be- 
lieve that the rule that a plea of failure of consideration cannot be 
used as a defense to a specialty applies to no other instruments, save 
such as were known to the common law as specialties, as deeds, 
bonds, and instruments executed with like solemnities of sealing and 
delivery. It has been common for courts to say that such defense 
cannot be set up to an instrument under seal. But we think that 
these words were used, or should have been used, with reference to 
such instruments as were executed with the ceremonies necessary 
to specialties at common law.” In Sivell v. Hogan, 119 Ga. 169, 
there is a somewhat lengthy review of the authorities by Justice 
Cobb and the intimation of a personal opinion that a plea of original 
lack of consideration would not be a good defense to a suit based on 
a contract under seal, though the court very frankly states that what 
is said on this subject is obiter. 

The common-law rule that a seal attached to an instrument would, 
by its very presence, dispense with the necessity for consideration— 
that element which the experience and mature thought of mankind has 
come fully to recognize as essential to every contract which is to be 
given legal efficacy—is antiquated and obsolete. In early times the 
seal was a solemn thing. It was a symbol of the knight’s honor 
pledged to his promise. It was the coat-of-arms taken from the de- 
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vice engraved on the shield of knight or nobleman and planted upon 
the bond as a gage of faith. The bond thus sealed was in some sense 
an imitation of that early form of promise which was secured ‘‘by 
oath and wed and born.”” There was a time when the adding of the 
seal had a distinct religious aspect, and was used to create a binding 
obligation on the conscience of the promisor rather than to give a spe- 
cific civil liability against him. In those days only the few had seals. 
At the date of the Conquest the Norman Duke had a seal, and the 
late King of England had had a seal, but only these and bishops and 
counts had them. In France during the times of Bracton the privi- 
lege of using the seal was confined to the ‘‘ gentixhomes.” In 
England in the thirteenth century, when the law for the great had 
become the law for all, every free and lawful man was permitted to 
havea seal. 2 Pollock & Maitland, History of English Law, 221. 
It is a far cry from the day when the nobleman placed the device 
from his coat-of-arms as a seal upon his bond or his humbler neigh- 
bor bit the wax with his foretooth for a like purpose to the ‘‘L. S.’ 
of everyday use, employed without any circumstance of solemnity, 
and printed, not by the party himself nor by his lord, but by some 
printer upon astandard commercial form. Compare Lowe v. Morris, 
13 Ga. 153, and Sterling v. Park, 129 Ga. 311, 58 S. E. 828, 13 L. R.A. 
(N. S.) 299, 121 Am. St. Rep. 224. Judge Russell, who has written 
the opinion of the court this day filed in the case of Sims v. Scheuss- 
ler, 64S. E. 99, involving a like question, has quoted at length from 
the lucid language of the judges in the Lowe Case, supra, and it is 
not necessary that I should do so here. 

Commercial Negotiable Instruments under seal were not recog- 
nized at common law. To apply to them the rigor of the common- 
law rule dispensing with consideration is to apply this rule in a case 
in which the common law itself did not apply it. A negotiable prom- 
issory note under seal is a legal hybrid; but it is fully recognized in 
the law of this state. Such a note at common law would not have been 
a commercial paper, nor would it have been classed as a negotiable 
instrument. We treat it as a commercial paper, and apply to it all 
the incidents of a Negotiable Instrument. The custom of putting a 
seal upon a promissory note has come about, not through a desire on 
the part of those making and taking such papers to foreclose the ques- 
tion of consideration, but chiefly to make the period of the statute of 
limitations applicable thereto 20 years instead of 6 years. It would 
seem just and reasonable and highly expedient, therefore, that the 
presence of the seal on such instruments should have no higher effect 
than the parties using it intend that it should have, and should not 
give to it the effect of foreclosing the question of consideration. As 
showing how any other rule would result in hardship, take the case 
of A., desiring to borrow money from B., with C. willing to give his 
accommodation paper to A., that he might transfer it to B. as secu- 
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rity for the loan. B. prefers that the note he takes as collateral secu- 
rity shall be sealed, in order that it may not go out of date before the 
expiry of a period, more than six years, during which the loan is to 
run. C. therefore executes his note under seal to A., who indorses it 
as collateral security to B. Afterwards A. pays the debt due to B., 
and receives back the note signed by C. Shall he then be entitled to 
collect this accommodation paper out of C.? Our usein this state of 
promissory notes under seal is so frequent as to make it a matter of 
the greatest inexpediency and bad policy to allow an inapt and anti- 
quated rule of the common law to stand in the way of inquiry into the 
consideration for such paper. Whether we look at the question from 
the view that a sealed contract will be enforced because of its formal- 
ity, without reference to the question of consideration, or from the 
view that, when a seal is present, the law, as a rule of evidence, con- 
clusively presumes that there was a consideration, and will hear no 
proof to the contrary, we should be led into such absurdity that even 
the stoutest defender of the common-law doctrine would hesitate be- 
fore carrying it to its limits, if we should attempt to apply it to a case 
where a debtor had executed under seal a number of voluntary prom- 
ises to pay and the holders of these promises attempted to enforce 
them against the debtor’s property or estate, in prejudice to the rights 
of creditors, where the debtor had become bankrupt or had died, or 
for any other reason his property should be before the court for ad- 
ministration. There is hardly a lawyer or a layman whose innate 
sense of justice would not be shocked at such a thing, and yet the 
common law had no exceptions to the rule in favor of third persons, 
though courts of equity did. The whole temper of our times, the 
general scheme of our jurisprudence, is in accord with the policy that 
a person should not irrevocably bind his property or his estate by vol- 
untary contracts or agreements by promises for which he gets nothing, 
and which cost the promisee nothing. 

The law courts of England prior to the adoption of the common 
law in this state enforced, without reference to or thought of consid- 
eration, certain contracts executed according to an ancient and sol- 
emn form and known as “‘specialties,’””’ deeming the mere formality 
of execution to be a sufficient reason for their enforcement. This 
state adopted the law of England (and hence the body of the com- 
mon law) in force on May 14, 1776, only so far as it was suited to our 
conditions, form of government, and general policy. Even at com- 
mon law, as it became more developed, the right and justice of re- 
quiring consideration as an element of contracts was recognized, and 
only a slavery to Procrustean form and ancient precedent upheld 
the doctrine that specialties might be enforced in the absence of con- 
sideration. Equity refused to bow the knee to form, was willing to 
observe it only when it subserved some useful purpose, and disre- 
garded it when it stood in the way of the erection of just and sub 
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stantial principles. Hence the equitable doctrine was that, except 
in certain rare cases, a contract would not be enforced because of the 
formality of its execution alone. At the date of our adoption of the 
common law, the tendency was strong in the courts of law to break 
away from slavery to form and technicality and to approach nearer 
to the standards of equity jurisprudence even in the administration 
of what they called legal rights. In this state the distinctions be- 
tween legal and equitable rights have been largely abolished; for 
every right there is a remedy, and even in a court of law equitable 
defenses, not involving relief through some extraordinary remedy, 
may be pleaded to a strictly legal action. A sealed negotiable prom- 
issory note is a form of contract unknown tothe common law. Hence 
it is doubtful that such a contract would even in acourt adhering 
strictly to the common law be regarded as so formal a contract as to 
deserve enforcement without reference to consideration and for its 
formality alone. Certainly such a contract, though under seal, 
would not be enforced in a court of equity if wanting in considera- 
tion. Hence, under our system which allows equitable defenses in 
legal actions, a plea of total lack of consideration may be successfully 
pleaded to an action on such a contract, even in a court of law. The 
ruling of the trial court was therefore erroneous. 


Judgment reversed. 
—++-+__—_ 


BANKING LAW DECISIONS IN BRIEF. 


Gross NEGLIGENCE as Bap Fairu.—Gross negligence, on the part 
of the indorsee of a Negotiable Instrument, in failing to make in- 
quiries about the paper which the facts known to him should have 
suggested, while not of itself ‘‘ bad faith” within the meaning of the 
Negotiable Instruments Law of Wisconsin, is evidence from which 
bad faith may beinferred. Kipp v. Smith, Supreme Court of Wis- 
consin. 

PLEADING—PrRooFr AND VARIANCE.—In an action on a note, where 
the defendant did not plead that his signature was obtained by fraud, 
but pleaded merely that he did not at the time understand the terms 
of the note, he cannot on the trial introduce evidence of false repre- 
sentations as to the contents of the note. Winn v. Neville, Supreme 
Court of Kansas. 

SuFFICIENCY OF TENDER.—Where notes given in payment of the 
purchase price of land have been placed in the hands of an attorney 
for collection, and his fees, which are provided for in the notes, 
have accrued, a tender of the amount due, which does not include the 
amount of such fees, is insufficient and will not operate to release the 
vendors’ lien. Honaker v. Jones, Court of Civil Appeals of Texas. 
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THE AMORTIZATION OF BONDS BY SAVINGS BANKS AND TRUST 
COMPANIES. 


BOND is a promise to pay. It may be issued by a govern- 
ment, a state, a city, a county, a town, a school district, 
a railroad or other corporation, but the amount, the time 
of payment and the rate of interest must be stipulatedin 
the instrument, and the instrument must be under seal, 


or it is not a bond. 
Bonds may be considered in two aspects, depending 
upon the purpose for which they are purchased. If a 
speculator or a bond dealer is the owner, the bond is 
simply merchandise, like so much tea, to be bought as low as possible 
and to be sold as high as possible, and the difference is the profit. 
The value of such a bond depends not so much upon the security back 
of it, or the earning power of the investment, dut upon the price at 
which it can be marketed. In the hands of a savings bank, a trust 
company, an estate, or a private investor, it is not acommodity, dut a 
fixed investment, whose value, while determined largely by the secu- 
rity, depends as well upon the income to be derived fromit. In fact, 
the income will reflect the true value. The highest grade of bonds 
bring the lowest rates, and the poorest issues the highest, following 
the well known axiom of finance ‘‘the greater the rate, the greater the 
risk.”" The income is a reliable indicator of the quality. 
Asacommodity a bond is subject to the fluctuations of the market, 
as any other commodity; but as an investment, it has a permanent 
value, which may be correctly ascertained at any time during its life, 
past, present or future. To be sure, this value may steadily rise 
or fall, but how much it will rise or fall during a given period may be 
computed with mathematical accuracy. 
As Col. Chas. E. Sprague, one of the highest authorities on the 
subject, reminds us, its past value is the amount paid for it; its future 
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value—par, the amount that will be received for it; the present value 
is the ¢uvestment value, determined by the process of amortization; the 
market value is in the potential mode, and is the amount that might, 
could or would be received for it if sold. 

Savings banks, trust companies and other individuals or agencies 
that invest money for income, and not for the profit to be realized in 
trading, must consider their bond holdings solely from the viewpoint 
of permanent investments, to be held until maturity, and sold, if at 
all, only under necessity, or perchance, it may be, occasionally at a 
profit. But selling is so unusual that market values need not enter 
into the present discussion of the subject. 

AMORTIZATION A LEGAL REQUIREMENT. 


Bond accounting in such institutions should be based upon the 
broad and equitable rule of finance and of law that the principal should 
be kept intact at all times. The relationship between a bank and its 
depositors in this regard is similar to that between the executor of an 
estate and the funds left to his care. Unless stipulated in the will, 
the estate is to be kept intact, and only the net income paid over to the 
beneficiary; otherwise the remainderman will come into his inherit- 
ance only to find the principal depleted by overpayment of the income. 
‘*The capital of the trust should be kept intact, and that to that end an 
adequate proportion of the annual income should be set apart to make 
good the amount paid in premiums in order to secure a proper invest- 
ment, it is the duty of the trustee, who has invested the trust funds in 
bonds purchased at a premium, to set apart out of the income payable to 
the life beneficiary a sufficient sum each year with which to forma sink- 
ing fund of such extent that the principal of the trust will be kept intact 
and unimpaired.” N. Y, Life lus.and Tr. Co. v. Baker, 165N. Y. 484. 

Section 123 of the banking laws of New York, as amended in 1908, requires that 
sivings banks shall pay all profits to their depositors “after deducting necessary 
expenses, and providing, zn a manner approved by the superintendent of banks: 
for the amortization or gradual extinction of premiums or discounts on all securities 
owned by such corporation so as to bring them to par at maturity, and reserving 
such amounts, etc.,”" for surplus. 

Section 159 of the same law, respecting trust companies, requires that “ stocks 
and bonds constituting a part of the lawful investment of the capital of any such cor- 
poration (trust company) shall not be valued upon the books or entered in its reports 
to the superintendent of banks ata higher price or value than thetr investment value 
as determined by amortization, etc.” 

As suggested above, three elements enter into every bond trans- 
action that has for its purpose a permanent investment, viz.: cost, 
maturity and interest rate The cost depends upon the maturity and 
the rate of interest; the zzcome will depend upon the cost, the rate and 
the maturity. The income, or interest received, is represented by the 
coupons attached; or, in the event of registered bonds, the proper 
registry, and this is as much a part of the bond as the main promise 
to pay. These ‘little promises" have much to do with the purchase 
price—as much so as the intrinsic worth or the market conditions. 
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AMORTIZATION, AND WHAT IT IS. 

But whatever the cost, or the form of the instrument, we have 
two periods of fixed value —the time of purchase, which is the cost, and 
the t2me of maturity, which is par. During the period between the 
purchase and maturity we shall havea gradually ascending or descend- 
ing value, depending upon whether the bond is a premium bond or 
one atadiscount. A bond whichcarries a premium will /ose its value 
by slow degrees until the time for payment, when it will stand 
exactly at par —the amount that will be paid to liquidate the debt; if it 
is below par at purchase, it will gradually rzse in value until maturity 
when it, too, will stand at par. It is therefore of as much importance 
to the bank or the private investor to know what his investment is 
worth and what it earns during this process as to know how much it 
cost him or how much he will get for his contract when due. No 
matter what the cost may have been, even if far in excess of the true 
value, ¢¢ wi// not affect the computation, nor the value of the znvest- 
ment as an investment. He knew, or could have known, just what 
this investment would earn for him, and buying for investment and 
not for speculation, he could pay his own price, ana yet receive all 
that he bargained for. 

Institutions as well as investors have been inclined to ignore this 
gradual increase or decrease in the value of their holdings and con- 
sider the gain or loss as ¢mmediate, which is not and cannot be true, 
except in case of sale. If par is paid for a security the process of 
amortization will not apply; but thisisinfrequent. Many banks pride 
themselves on holding their bonds at par in their statements, and, zf 
they are all premium bonds, it is a conservative basis, to say the least; 
but if discount issues are much in evidence, it is like unto a merchant 
taking inventory at selling prices. And, again, other banks make it 
a custom to charge all premiums to profit and loss and ‘‘ get rid of 
the durned thing” at one fell swoop, or inversely to take the profit 
likewise. In the absence of this many carry a premium account and 
charge off each year as much ‘‘as they can spare.” This practice— 
in fact both methods—remind us of the old lady who kept her money 
in ateapot. When she had more than she needed she put it in; when 
she ‘‘ went shy” she took it out. 

This is utterly unfair to all concerned—the bank, the depositor, 
the surplus and the investment. An institution like a savings bank 
has no more right to pay its depositors more than it has earned than 
a trustee has to pay a beneficiary the whole income from a premium 
bond. Jf tt does it impairs the principal of its trust. The bank man 
may know that he paid 101 for a bond and gets 100, or pays but 90 
and gets 100, and somewhere, some time, he has suffered a loss or 
made a gain, but when and how he does not know. It therefore be- 
hooves him to find out just ow much his money earns for him, and 
when and how he makes a profit or takes a loss. Amortization will 
tell him both when and how. 
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Now this is a technical term, and literally means to kill. In finance 
it means to liquidate a debt by the creation of a sinking fund. In 
savings bank accounting it means to replace a premium out of the in- 
come and credit present earnings only with the true interest. By a 
reverse process it accounts for the discount. It does not do this bya 
single stroke of the pen, but ‘‘keeps books” with the premium or 
discount, this apparent loss or gain (for it is apparent) and amorti- 
sation ts Tust keeping books. 

TWO METHODS OF AMORTIZATION. 


There are two methods of amortizing a bond, either of which will 
give good results. The firstis the true, or scientific method, and the 
otheris the average,or pro rata, sometimes called the ‘‘common sense 
method.” The scientific, as its name implies, is mathematically cor- 
rect. It is based onthe principle that only the net income is received, 
and the difference between the ¢nterest actually received and that 
which is actually earned is the amount to be set aside for the replace- 
ment of the premium; or, to put it in another form: 

Interest received —interest earned = amortization. 

To illustrate: A five per cent bond, five years to run, bought to 
net 4 %, costs 104.49, or $1,044.90. Evidently the /atter sum is the 
amount invested and not the par value of the bond, $1,000. You have 
paid $1,044.90 for this piece of paper and you must get it all back, 7 
the principal ts to be kept intact. You expect to get, not 5 %, but 
4%, on your money, as it was purchased with this in mind. Now, the 
interest on $1,044.90 at 4 % is $41.80 a year. But you get 5 % on 
$1,000 ($50.00) which is more than you bargained for. Therefore the 
difference between what you should have had ($41.80) and the amount 
received ($50.00) zs the part payment of your premium handed back to 
you out of the interest. / 

If the book of bond tables is used, amortization is merely a matter 
of finding the proper pages and columns and then ascertaining the 
present worth of the investment at the original cost; but inasmuch as 
‘split rates,” such as a 4.80 bond on a 4.18 basis, are not provided for 
in the tables, such problems necessitate ‘‘splitting” the figures given 
in the tables. A simpler way is to multiply the unamortised amount 
by the income rate and subtract as above shown. On a discount bond 
the operation is reversed. Here the interest received will not be the 
true amount and will need to have the amortization added in order 
to reflect the correct income on that security. Example: A 4 % 
bond, five years to run, ona 5 % basis, costs 95.62, or $956.20. The 
income expected is 5 % and not the face rate—4 %. Now the inter- 
est on $956.20 at5 % is $47.81. But the bonds pay but 4 % on $1,000, 
or $40.00. Therefore the difference between the amount received 
and that which was due according to the calculation at purchase 
should be added to the income and charged to the bond, making the 
true income $47.81 for the first year. This amount is the increase in 
the bond value as it approaches maturity, as the table will show. 
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Having a clear idea of what amortization is, as applied to a bond 
investment, and what it is intended to accomplish, let us proceed to 
do it. The tables given in connection with this paper are all 
based on the one problem of a five per cent. bond, purchased Janu- 
ary 1, 1910, and due January 1, 1915, to net four per cent. either 
‘‘ straight” or serially, interest due semi-annually. It will therefore 
be easier to make comparisons of the different methods. 


A “STRAIGHT” ISSUE-—-SCIENTIFIC METHOD. 


Weshall take, first, an issue of $5,000 of such bonds purchased Jan- 
uary 1, 1910, which run until January 1, 1915, and are then due (Table 
No.1). Byturning to the book of bond tables we shall find that such 
a bond is worth $104.49. This is the value given in Rollins’ Book of 
Bond Values. By using Sprague’s Extended Bond Tables, which 
give the values to the nearest cent on a million dollars, the price 
would be slightly different. But inasmuch asthe Rollins’ Tables are 
in more general use than the Sprague, we shall use these as the 
basis of our calculations. By turning to the pages headed 5, 4%, 4, 
3%, 3, 2%, 2, 1%, land % years, opposite the 4% in the left-hand 
margin, we shall find the figures given in the last column of Table 
No.1. These are the values at the different periods. By subtract- 
ing the value at one period from the value at the next preceding 
period we get the amortization for the period. This amount taken 
from the interest received gives the true interest which has been 
earned on this investment. This is the scientific method, by use of 
the bond tables. It will be observed that the amortisation plus the 
true interest equals the interest received, both in the various amounts 
and in total, thus proving the result of the whole computation. 
Table No. 1 will bear out these observations. 


Table No. 1. 


TABLE 1.—5 @ Bond on 4 % income basis. Purchased Jan. 1, 1910; due Jan. 1, 1915; 5 
years ‘‘straight.” Amortized by use of Rollins’ Bond Tables, which give the values at the 
different periods as in the last column. 


Par Amorti- True Investment Interest Amount 
Date. Value. sation. Interest. Value.* Due. Due. 








Jan. 1, 1910 $5,000 ick Casa 
July 1, 1910 eeah 5,204 00 =July I, 1910 
Jan. 1, 1911 sites 5,183 00 §=6 Jan. 1, 1911 
July 1, 1911 eae 21 . 5,162 00 «= July 1, rg1t 
Jan 1, 1912 sane 5,140 00)=— Jan. I, 1912 
July 1, 1912 acs 22 5,118 co = July 1, 1912 
Jan. 1, 1913 nnes 23 2 5,095 CO = Jan. I, 1913 
July 1, 1913 ce 23 5,072 00-~—s July I, 1913 
Jan. 1, 1914 ee 23 50 5,048 50 Jan. 1, 1914 
July 1, 1914 eine 24-00 5,024 50 July 1, 1914 
Jan. 1, 1915 price 24 50 5,000 00s Jan. I, 1915 


$224 50 $1,025 50 $1,250 00 
* The Sprague Tables would be slightly different from these figures. 
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BONDS PURCHASED AT ODD DATES. 

Table No. 2 shows the same bond purchased on April 1, 1910, and 
amortized as of January and July. It is better to keep all amortiza- 
tions at uniform dates for convenience in making reports and adjust- 
ing the general ledger to conform with the bond book. In New 
York State amortization being compulsory for savings banks and 
trust companies, and the reports of the former being required Janu- 
ary and July, uniform dates greatly facilitate the work. Where the 
period is even, as, in this case, three months, it is not a difficult mat- 
ter to ascertain the value of the bond, or the amortization for the 
period; but when a bond is purchased at an odd date, as, for in- 
stance, April 22, to find the value at that date and the amortization 
for the two months and eight days is a more difficult matter. To as- 
certain the correct cost necessitates ‘‘ splitting” the tables, and for 
this process the reader is referred to a treatise on this subject pub- 
lished by the author of the extended bond tables referred to above, 
Mr. Chas. E. Sprague, President Union Dime Savings Bank, New 
York.{ But to ascertain the correct amortization for the period from 
April 22 to July 1, find the true interest for the period (69 days’ inter- 
est on $5,216.25 at 4%) and deduct this from the interest due (69 
days’ interest on $5,000 at 5 %) and the difference is the amortization 
for the 69 days. After this the work can proceed as in Table 1. 


t Amortization—a guide to the ready computation of the investment value of 
bonds, etc. 


Table No. 2. 


TABLE 2.—Bond purchased at an intermediate period. 5 % Bond on 4% basis; 4 years 
and 9 months to run; bought Aprilist. Amortized as of January and July Zo seep the dates 
uniform. For rule see text. 

Values at different periods from Rollins’ Tables of Bond Values. 








Par Amorti- True Investment Interest Amount 


Date. Value. sation. Interest. Value.* 
April 1, 1910. $5,000 $5,216 
July 1, 1910.. a 5,204 
Jan. I, 911. eens 5,183 
July 1, rgrt.. er 5,162 
Jan. 1, 1912.. eae 5,140 
July 1, 1912.. ease 5,118 
Jan. 1, 1913. sent 5,095 
July 1, 1913,. isso 5,072 
Jan. I, 1914.. ewe 5,048 
July 1, 1914.. ‘owe 5,024 
Jan. 1, 1915.. ee 5,000 
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July 1, 1910 
Jan. 1, 1911 
July 1, 191 
Jan. 1, 1912 
July 1, 1912 
Jan. I, 1913 
July 1, 1913 
Jan. 1, 1914 
July 1, 1914 
Jan. 1, 1915 
$971 25 $1,187 50 
** There would be six months’ interest due at this time, but the bank would only be 
entitled to three months’ interest. To make problem balance only net interest has been included. 
NOTE: The amortization plus true interest equals interest received; or, interest received 
less interest earned equals amortization. 


* The Sprague tables would vary somewhat from these figures, owing to more accurate 
computations 
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SERIAL BONDS—HOW TO FIGURE THE COST. 


Thus far no serious difficulty is likely to arise, as the rules are 
simple, depending largely upon finding proper columns and pages. 
But, in the case of a serial bond, more difficulty attends. In the 
first place the amortization, being based upon computations mathema- 
tically correct, the cost price must be based on like computations, or the 
result will not work out correctly. 

In serial bonds it is the general custom among bond houses to 
quote prices by averages. For instance, Mr. Bondman offers the 
above lot of bonds, five percents., due serially from 1911 to 1915 ona 
four per cent. basis. You ask him, ‘‘How much will they cost?” He 
quickly adds one and five (the time the first and last bonds have to 
run), divides the amount (6) by two and gets three as the average. 
He turns to three year bonds in the aforesaid tables, finds the rate to 
be 102.80, and you take them at that price. After handing him his 
check, you endeavor to amortize them according to the above rules, 
get anoverage of $1.80 at the end of the calculation, and wonder what 
can be the matter. The trouble is, you patd him too much. Prove it ! 

Bond No. I runs one year and is worth (find it in your book)... $1,009.70 

Bond No. 2 runs two years and is worth 

Bond No. 3 runs three years and is worth 


Bond No. 4 runs four years and is worth 
Bond No. 5, runs five years and is worth 


Cost of lot 
Cost of the lot by average method of determining cost price 


($1,028.00 x 5 ) 
Difference. ... 

It is therefore essential that the price be correct if the scientific 
method is used. For this reason the average or pro rata method is 
recommended as the amortization does not depend upon the cost. The 
premium ts pro-rated over the period, and a variation in the cost, either 
one way or the other, does not affect the ultimate result. 


AMORTIZATION OF SERIAL BONDS—SCIENTIFIC METHOD. 


Table No. 3 (see page 402) shows a serial bond of same character 
as those given above. One bond matures each year for 5 years. The 
result in this instance has been computed without the use of the table. 


AVERAGE (OR PRO RATA) METHOD. 


We shall now take up the average (or pro rata) method, which is 
simpler and gives as satisfactory results. The idea is simply this: 
The amount of the premium must be liquidated during the course of 
a number of years; the principal is gradually reduced by the replace- 
ment of the premium; but, for present purposes, it will be as well to 
consider that the principalis the same during the whole termand divide 
the premium into as many parts as there are interest periods, and the 
result will be the proper charge against each year. This is not 
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mathematically correct, but far better than the ‘‘ hit or miss” method 


suggested above. 
Table No. 3. 


TABLE 3.—Serial Bond. Scientific Amortization. A 5 % Bond, due 1910-1915 on 4% 
basis. 

Amortization determined by multiplying the investment value by income rate (4 %) and 
subtracting this from the interest received, 








Par Amorti- True Investment Interest Amount 
Date. - Value. zation, Interest. Value. 





Jan. 1, 1910 ) $5,138 20 

July 1, 1910 5,115 96 

Jan. 1, 1911 4,093 28 

July 1, 1911 4,075 14 IgiI 
Jan. 1, 1912 , 3,056 64 . 1, 1912 
July 1, 1912 3,042 76 1912 
Jan. 1, 1913 . 2,028 60 . 1, 1913 
July 1, 1913 2,019 16 1913 
Jan. 1, 1914 PF 1,009 54 . 1, 1914 
July 1, 1914 20 1,004 72 1914 
Jan. 1, 1915 20 28 1,000 00 . 1. 1915 


$138 20 $611 80 $750 00 








* Where there is a discrepancy in the last amortization, usually a few cents due to drop- 
ping the half cents, it can be adjusted in the last amortization. 

By comparing Table 1 with Table 4, it will be seen that the charge 
against the first year is $20.50 by the scientific method (Table 1) and 
$22.45 by the average method (Table 4). In the last period the charge 
is the same in the average method, but zucreased to $24.50 by the scien- 
tific. If the sum involved was larger the comparison would be more 
forcible, but the ratio would be the same. 

Table No. 4. 


TABLE 4.—Average or Pro rata method of amortization. 5 4 Bond, 5 years to run; pur- 
chased Jan. 1, 1910; due Jan. 1, 1915. Premium $224.50 divided into ten equal parts. 





Par Amorti- True Investment Interest Amount 
Date. Value. zation. Interest. Value. 


Jan. 1, Ig10 ’ $5,224 50 

July 1, 1910 5,202 05 July 1, 1910 
Jan. 1, 1911 5,179 60 Jan. 1, 1911 
July 1, 1911 2 5,157 15 July 1, 1911 
Jan. 1, 1912 2 5,134 70 Jan. 1, 1912 
July 1, 1912 5,112 25 July 1, 1912 
Jan. 1, 1913 5,089 80 Jan. 1, 1913 
July 1, 1913 5,067 35 July 1, 1913 
Jan. 1, 1914 5,044 90 Jan. 1, 1914 
July 1, 1914 5,022 45 July 1, 1914 
Jan. I, 1915 5,000 00 Jan. 1, 1915 
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SERIAL BONDS—PRO RATA METHOD. 

Serial bonds are the most troublesome, and more detailed expla- 
nation will be necessary, especially if amortized by average method. 
Here we shall have a lessening principal each year. The amortization 
will be recuced likewise. Therefore the following rule will be useful. 

1. Divide the premium by the average number of years the bonds 
run; this will give the average amortization. 

2. Divide the average amortization by the number of bonds; this 
will give the annual reduction. 

In this case we have $140 divided by 3 (average time to run) which 
gives $46.66 as the average amortization. $46.66 divided by 5 (the 
number of bonds) gives $9.33 as annual reduction. Wecan prove that 
our work is right before making any subtractions by striking a total, 
and at same time prove the correctness of our theory, thus: 


Amortization for first year (five bonds are in force) and we take 
five-fifths of the average amortization, or 


Amortization second year (four bonds are in force) and we take 
four-fifths of $46 66, or $46.66 less the reduction, $9.33, 


Amortization third year (three bonds are in force) and we take 
three-fifths of $46.66, or the last amount, $37. 33 less $9. 33. 
for the third year 

Amortization fourth year (two bonds are in force) and we take 
two-fifths of $46.66, or $28.00 less $9.33, and get for the 
fourth year 

Amortization fifth year (one bond is in force) and we take one- 
fifth of $46.66, or $18.67 less $9.33, and get 


Which added together gives us the total desired 
This shows the computations to have been correct, and all figures 
made in the accounting of this issue will likewise be correct. We 
have proven the whole transaction. 
The amortization for the half-yearly periods will be one-half of 
the amount for the year. The table will stand like this: 
Table No. 5. 
TABLE 5.—Serial Bond. Average or Pro-rata method. Rule: Divide the premium by 
the average time to run, which gives average amortization. Divide average amortization by 
the number of bonds, which gives annual reduction. 


Amount 





Market Interest 


Value. 


Par Amortt- True 
Value. sation, Interest. 


Date. 





Jan. 1. 1910 


July 1, 1910 
Jan. 1, 1911 
July 1, 1911 
Jan. 1, 1912 
July 1, 1912 
Jan. 1, 1913 
July 1, 1913 
Jan. 1, 1914 
July 1, 1914 
Jan. 1, 1915 


40 67 
20 33 
20 33 


$610 00 





2,018 67 
1,009 34 
1,004 67 
1,000 00 


July 1, 1910 
Jan. I, 1911 
July 1, 1911 
Jan. 1, 1912 
July 1, 1912 
Jan. 1, 1913 
July 1, 1913 
Jan. 1, 1914 
July 1, 1914 
Jan. 1, 1915 


25 00 
25 00 


$750 00 


* Price is $1.80 too much to illustrate the point made in the text that price does not effect 
the average method of amortization. 
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SERIAL BONDS RUNNING MORE THAN ONE YEAR BEFORE FIRST 
MATURITY 


But bonds frequently have from two years upwards to run before 
the first bond falls due. Our rule as above will not work tn such 
cases, as the bonds will be due long before the premium is replaced. 
We therefore evolve this rule: / cases where serial bonds do not be- 
gin to mature one year after purchase, the amortization for the first 
year ts the amortization for each year until the first bond falls due. 
After this apply the rule as above given and it will work out properly. 
Table 6 shows this principal. Here the bondsrun three years before 
the first maturity, and we take the amortization for 1910 as the amor- 
tization for 1911 and 1912 also, giving three years alike, until January 1, 
1913, when the reduction begins to take effect. This must be clearly 
understood or confusion and inaccuracy will result in the effort to 
apply the pro rata method to serial bonds of this sort. The last 
amortization must fall on the due date of the last bond, or the work 


has been incorrect. 
Table No. 6. 


TABLE 6.—Serial Bond running three years before first maturity. Average method. 
Purchased Jan. 1, 1910, due Jan. 1, 1913-17. For rule see text. 











Par Amorti- True Investment Interest Amount 
Date. Value. sation, Interest. Value. 





Jan. I, 1919 $5,222 go 
July 1, 1910 5,200 61 July 1, tg10 
Jan. 1, 1911 5,178 32 Jan. I, 1911 
July 1, 1911 5,156 03 July 1, 1911 
Jan. 1, 1912 5.133 74 Jan. 1, 1912 
July 1, 1912 5,11t 45 July 1. 1912 
Jan. I, 1913 2 29 4,089 16 Jan. 1, 1913 
July 1, 1913 17 84 4,071 32 July 1, 1913 
Jan. I, 1914 , 17 83 3,053 49 Jan. 1, 1914 
July 1, 1914 13 38 3,040 II July 1, 1914 
Jan. 1, 1915 : 13 38 5 2,026 73 Jan. 1, 1915 
July 1, 1915 8 93 2,017 80 July 3, 1915 
Jan. 1, 1916 : 8 92 1,008 88 Jan. 1, 1916 
July 1, 1916 4 44 1.004 44 July 1, 1926 
Jan. 1, 1917 : 4 44 1,000 00 Jan. 1, 1917 
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DISCOUNT BONDS. 


All that has been said will apply to discount bonds, inversely. In 
this class of securities the amortization is added to the interest re- 
ceived to get the true interest earned. It is obvious that a4 % bond 
purchased to net 5 % earns more than the face rate. The annual ac- 
cretion must therefore be charged against the bond and credited to in- 
come account, thus giving the bank the benefit or this annual increase 
in value; and, as the bond approaches maturity, its holding value in- 
creases until, at the time of payment, it stands at exactly par—the 
sum that will be received for it. 





SAVINGS AND TRUST DEPARTMENT. 405 


Table No. 7. 


TABLE 7. Discount Bond. 4% Bond on 5 % basis; 5 yearstorun. Amortization by ac- 
cretion. True Interest = Interest received + Amortization. Valuesat different periods from 
Rollins’ Bond Tables. Practically the same result would be obtained by multiplying the in- 
vestment value by income rate. In this instance, $4,781.00 x 2% (6 mos. interest at 5 4) would 
give $119.52 instead of $119.50 as per the table. 


Par Amorti- True Investment Interest Amount 
Date. Value. sation, Interest. Value. 








Jan. 1, 1910 5 $4,781 oo 
July 1, 1910 4,800 50 
Jan. 1, 1911 4,820 50 Jan. I, 1911 
July 1, Iytt 4,841 50 y 1, 1911 
Jan. 1, 1912 4,862 50 . I, 1912 
July 1, 1912 4,884 00 y 1, 1912 
Jan. 1, 1913 4,906 00 .1, 1913 
July 1, 1913 50 4.928 50 1913 
Jan. 1, 1914 5° 4.952 00 - 1, 1914 
July 1, 1914 5° 4,975 50 yl, 1914 
Jan 1, 1915 50 5,000 00 ; IQIs 
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Bond amortization is not a perplexing art, although the methods of 
estimating bond values involve technical knowledge of mathematics 
and accounting. Once the theory is clearly in mind it is not burden- 
some; and, by using the pro rata method, the problem can be proven 





at the start, thus avoiding errors in subtracting across columns. If 
the amortization foots up correctly the investment value must reduce 
to nothing in like amounts. 

Bond accounting by amortization is the only correct manner of 
determining the earning power of money invested in such securities. 
It is neither difficult nor dangerous. In theory it works well; in 
practice it works better. If the bank man likes work, and wants to 
be absolutely correct, let him use the scientific method; if he wants 
results with less work, let him use the pro rata. 


Ss 


ORGANIZATION OF NATIONAL BANKS. 


In April, 1909, there were received 59 applications to organize national banks. 
Of the applications pending, 48 were approved and g rejected. During the month 26 
banks, with total capital of $1,530,000, were authorized to begin business, of which 
number 17, with capital of $430,000, had individual capital of less than $50,000, and 
9, with capital of $1,100,000, individual capital of $50,000 or over. 

Since March 14, 1900, there have been chartered 4,134 banks, with authorized 
capital of $249,748,300, of which 2,663, with capital of $69,355,500, were incorporated 
under the act of that date, and 1,471, with capital of $180,392,800, under the act of 1864. 
From the date mentioned to April 30, 549 State banks, with capital of $39,120,800, 
were converted into national banks, 1,308 State and private banks reorganized as na- 
tional banks, with capital of $85,437,000, and 2,277 banks, with capital of $125,190,500, 
organized independently of other banks. 





PRACTICAL LEGAL POINTS FOR BANKERS. 
BY VIRGIL M. HARRIS, 


Trust Officer of the Mercantile Trust Company of St. Louis 


An Address delivered before the Missouri Bankers Association, 
at its annual Convention, held at St. Joseph, Mo., May 6, 1909. 


Mr. President, Ladies and Gentlemen : 


REGARD it a distinct honor for any man, whatever his position, to be 
invited to address this Association. Ina running account which I have 
kept with the world for a period of nearly fifty years there are many 
items, pro and con, and the balance is against me; but thereis noitem 
which has given me greater pleasure or satisfaction than the preference 
and confidence shown me by the Missouri Bankers Association. I very 
deeply appreciate the opportunity to again address you. 

The Missouri Bankers Association is justly regarded the best and 
most perfect organization of its kind in the United States; this result is perfectly 
logical when account is taken of its large membership and the splendid management 
which it has received, the esprit de corps which exists between the officers and group 
managers, and then, too, the vast wealth and resources of the State of Missouri. 


Do you realize that the State of Missouri has an area of 20,000 square miles 
greater than that of New York, 25,000 greater than that of Pennsylvania, and that 
it is nearly nine times as large as the great State of Massachusetts. The products of 
Missouri add annually to the wealth of the world a sum in excess of a thousard 
million dollars. 


Before taking up for discussion the legal points on the program, I shall avail 
myself of a request to make some general statements on the subject of Law. 

Over in France, on its western shore, is a peninsula, the province of Bretagne. 
or Brittany, and on its rock-bound coast the waves of the Atlantic forever beat; it 
derives its namé from the fact that during early history the inhabitants of Great 
Britain, in times of local strife, left their native country and went to Brittany to re- 
side. This province is one of the most interesting portions of Europe, being rich in 
history and Celtic ruins, and its landscapes are said to be surprisingly beautiful. Its 
people still retain their ancient language and customs. 

In the year 1253 there was born in Brittany, of a noble family, one Yves-Helori, 
who is recognized the world over as the patron saint of lawyers; he espoused the 
cause of the orphan, the widow, and the poor; he was greatly horored by his coun- 
trymen, and wascanonized by Clement VI at Avignon; many monuments have been 
erected and hymns written to perpetuate his virtues and his memory; he died at the 
age of 50 years; on a tablet in one of the churches of Brittany are the words in Latin: 

**St. Ives was of Brittany. 
He was a lawyer, and not a robber, 
At which the people wondered.” 

And so, as early as the thirteenth century, it was not uncommon to asperse the 
legal profession, and from that time to this there have been variant phases of dis- 
paragement to both the bar and the bench. And,I take it, it will ever be so as long 
as malefactors are brought to justice and debtors made to pay their just dues. 
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But a few days ago I saw a book for children, printed in 1767; under a wood- 
cut of a porcupine were these lines: 

“This creature shoots his pointed quills, 
And beasts destroys, and men; 

“But more the ravenous lawyer kills 
With his half-quill, the pen.” 

And thus was natural history taught the young in those days. 

It is true that most laws deprive some people of property or liberty; laws are 
not made for the few, but for the benefit of the many. Law is the last result of human 
wisdom acting upon human experience for the benefit of the public; and, as was said 
by Bishop Hooker: 

“Of law there can be no less acknowledged than that her seat is the bosom of 
God, her voice the harmony of the world. All things in heaven and earth do her 
homage, the very least as feeling her care, and the greatest as not exempted from 
her power.” 

So, from very early times, there have been those who, from lack of knowledge, or 
from ignorance, or for personal reasons, have taken flings at the bar and the bench, 
at the honesty of lawyers, the uprightness of judges, and who have even declared 
that the law itself did not meet the ends of justice. 

The Almighty power has not entrusted either His secrets or His Goodness to 
any chosen few; each must fight the battle of life forhimself. ‘‘ Souls are not saved 
in bundles,” says Emerson. 

From governmental statistics, which give the former vocations of inmates of 
penitentiaries, I find that bankers and lawyers are just about equal in number; that 
physicians are slightly more numerous, and preachers but slightly less so. 

It would be strange, indeed, if the legal profession were uniformly popular ; there 
would be no dishonest lawyers if there were no dishonest clients; the profession 
abounds in opportunities for unlawful gain and advantage, yet, in an experience of 
thirty years in active association with lawyers, 1 can count on the fingers of one 
hand all I have known who have betrayed their trusts. 

The lawyer, of necessity, must see much of the mean, ignoble and hateful traits of 
human nature. Byron says: 

** The lawyer and the critic but behold 
The baser sides of literature and of life; 
And naught remains unseen, but much untold 
By those who scour these double vales of strife.” 

Suppose our Legislature were to pass an enabling act, under which lawyers and 
judges, once a year, should deliver up their secrets; should it so happen, our census 
returns would be materially lessened. 

As to the judiciary of this country, in all its history, it can be said that the num- 
ber of impeachments have been remarkably few; in our national judicature, I believe 
there are only two or three recorded cases. 

Take from this country its laws and its courts, and society would rapidly lapse 
into chaos; our institutions could not stand, nor could our civilization hold together. 
When the time comes that the people realize that their wrongs cannot be redressed 
through the courts, then woe to our property, to our homes and to our government. 

I maintain that throughout all history the bar and the bench have done their 
full part in upholding the rights of men, in sustaining government, and bravely giv- 
ing utterance to speech which subserved the best interests of humanity; Daniel 
Webster expounding and défending the constitution ; Lincoln breaking the shackles 
of slaves; Grover Cleveland demanding that a public office should be a public trust; 
che Attorney-General of Tennessee defying the night riders; the State’s Attorney in San 
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Francisco prosecuting the Mayor and his associates for abuse of office; and Folk 
and Hadley in Missouri attacking crime in high places; these are a few of the beacon 
lights along the way. 

So long as human nature is weak and imperfect just so long will errors of judg- 
ment be made,and just so long will human affairs fall short of perfection. Lord 
Rosebery, in an address in which the infirmities of men are summed up, says: 

“I will go a step further and affirm that we have something to be grateful for 
even inthe weaknesses of men. * * * Mankind is helped in its progress almost as 
much by the study of imperfection as by the contemplation of perfection. Had we 
nothing before us in our futile and halting lives but saints andthe ideal, we might 
well fail altogether. We grope blindly along the catacombs of the world, we climb 
the dark ladder of life, we feel our way to futility, but we can scarcely see an inch 
around or before us ; we stumble and falter and fall, our hands and knees are bruised 
and sore, and we look up for light and guidance. * * * Man, after all, is not ripened 
by virtue alone. Were it so, this world were a paradise of angels. No! like the 
growth of the earth, he is the fruit of all the seasons, the accident of a thousand acci- 
dents, a living mystery, moving through the seen to the unseen. He is sown in dis- 
honor; he is matured under all the varieties of heat and cold; in snow and vapors, 
in the melancholy of autumn, in the torpor of winter, as well as in the rapture and 
fragrance of summer or the balmy affluence of the spring, its breath, its sunshine, its 
dew. And at the end he is reaped—the product, not of one climate, but of all; not 
of good alone, but of evil; not of joy alone, but of sorrow—perhaps mellowed and 
ripened, perhaps stricken and withered and sour. How, then, shall we judgeany one?” 

On a bright Sunday morning last summer, when on the Island of Nantucket, I 
climbed the hill near the town to a little grove, a burying ground, every prospect 
pleased; the little town and its bay were spread out before me; the church bells 
ranz; the fresh morning air was laden with the odor of the wild rose and the bay 
berry which there abound; the illimitable sea, dotted with sails, reached away in 
every direction. Here was a monument to the mother of Benjamin Franklin, here 
one toa sailor who took Bonaparte to St. Helena ,and here one which had stood the 
ravages of the elements for more than a hundred years, and it bore the inscription 

“ Think what an honest man should be, and he was that.” 

I know something of the lofty praises recorded in Westminster Abbey, the 
shrine of England’s greatest dead; I have shed my tear where Abelard and Heloise 
rest in the shade of Pere La Chaise; I have stood by the Avon where it flows 
through the fertile meadows which surround Stratford, the home of Shakespeare ; 
but nothing so impressed me as the simple inscription: ‘‘ Think what an honest man 
should be, and he was that.” It encompasses all eulogy, all praise, all honor, ard 
the sentiment should be a guiding, fixed star to lawyers and bankers; it stands for 
their very life blood; honesty, not onlyin fees and in passing money over a counter, 
but in every place and in every relation of life. 

It has been said that a man’s mistakes are measured by his station in life; if 
this be true, then those made by bankers are fraught with serious consequences, for 
they are the pillars of strength in every community ; their business is a public trust, 
and their work materially affects the best interests of the commercial world. 

What I have said to other conventions of bankers I now say to jou, and it is 
this: that the law is not an exact science, nor is medicine or theology, for the best 
physicians in the land tell us that there are in all materia medica only a few reme- 
dies which can be relied upon; and the religious denominations are divided into 
hundreds of sects following doctrines or opinions of as many philosophical or theo- 
logical teachers; nor can the law be commercialized, for, with the evolution of the 
sciences and commerce, it is ever changing and ever shifting. Nothing is ever de- 
cided until it is rightly decided. 
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However, there are some principles and decisions of every-day importance to 
bankers which are comprehensible to laymen and fairly well settled by our courts, 
and it is with some of these that I shall now deal: 


1. THE PROPOSED NEW LAWS. 


(a) An act to punish derogatory statements affecting banks. 

(b) An act to punish the giving of checks or drafts when the person so giving 
shall not have sufficient funds for the payment of the same. 

(c) An act fixing the liability of banks to depositors for payment of forged or 
raised checks, and requiring such errors to be reported promptly. 

(d) An act to authorize banks to make payment to the survivor of joint depos- 
itors, and also-giving the right of access to the survivor of joint renters of safe de- 
posit boxes. 

(e) An act to authorize banks to make payment of deposit to beneficiary in case 
of the death of the trustee. 

(f) An act to authorize banks to make payment of deposits in trust on trustee’s 
signing and using same words in which the deposit was made. 

(g) An act concerning notaries who are directors, stockholders, officers, or em- 
ployes of banks. 

(h) An act with reference to instruments payable at a bank; confirming the 
authority of the bank to pay to the day of maturity. 

These laws merit serious consideration, and most of them are recommended by 
the American Bankers Association and have been adopted in several states; they 
have been presented to our Legislature at its present session, and most of them have 
been, or will be, adopted. 

2. NOTICE. 

(a) There are a variety of notices which may affect the banker. 

(b) Of paramount importance is a notice, in writing or verbally, to the effect 
that funds deposited to the credit of one person actually belong to another; upon 
such notice, it isthe duty of the bank to withhold payment for a reasonable time to 
enable the party giving the notice to assert his rights in court. It should be kept in 
mind that the claim must be one of ownership and not of debt. It is the law of this 
State, and the general law of the land, that, upon receiving such a notice, the bank 
is required to hold the funds for a reasonable time. It may be asked: If such a 
notice is given by an irresponsible person, should it be respected ? It is sufficient to 
say that the law will not punish a banker for doing that which the banker is re- 
quired to do. 

(c) A notice to stop the payment of acheck or notice as to the death of a de- 
positor. Idle rumor and gossip, and newspaper notices, do not constitute proper 
notice ; but it is the duty of every banker upon receiving notice by word of mouth, 
or in writing, to act prudently, and it is generally best to accept such notice as a 
proper notice. The bank can always protect itself by proper action. 

I saw the other day a decision where an officer of a bank was at a banquet, and 
there a depositor notified him that he wanted payment of a certain check stopped ; 
the banker forgot to stop payment, and the bank was held liable. 

(d) Knowledge by a banker may be notice; and if he permits a deposit of funds 
in the name of one person, when he knows they belong to another, he is liable for 
such funds in a suit brought by the true owner. 


3. PAPER SIGNED OR INDORSED “ TRUSTEE,” “ ADMINISTRATOR,” 
ETC. 
(a) Wherever paper is offered which bears a signature of one acting in a fiduciary 


character, the scope of the authority of such person should be definitely ascertained 
before acting upon such paper. 
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(b) An ad ninistrator never has the right to borrow money or to sell paper ; his 
authority must come from the Probate Court. 

(c) An executor may, or may not, have power, depending upon the terms of 
the will under which he acts. 

(d) A guardian or curator receives his authority from the Probate Court. 

(e) A trustee may be vested with innumerable powers, and they may vary 
greatly in character. The only safe rule in dealing with a trustee is to carefully in- 
spect the instrument or decree of court whereby he obtains his authority. 


4. TELEGRAPH AND TELEPHONE. 


(a) The courts of justice do not ignore the great improvements in intercom- 
munication afforded by the telegraph and the telephone; the natural eperation and 
uses of these, instrumentalities are facts of which the courts take judicial notice; the 
use of electricity has become indispensable; conversations conducted through the 
medium of the telephone do not differ in their essential character from other com- 
mun‘cations; in law they have the same legal effect ; the instrument merely enables 
the parties to carry on conversation at a greater distance than under ordinary circum- 
stances ; the fact that the voice is not identified does not render the conversation 
inadmissible. 

(b) Tne telephone should not be used in taking acknowledgments or affidavits. 

(c) Notices received by telephone or telegraph deserve the same attention and 
consideration as those given in writing or by word of mouth. 


5. DOWER AND CURTESY. 


Dower: The life interest which a surviving wife has in the real estate of her 
husband; this interest is the use of a third for her life, and attaches at the moment of 
marriage or the subsequent acquisition by the husband of the real estate, and con- 
tinues thereafter during the life of the wife. 

During the husband’s life, it is inchoate, a mere right or possibility, but it is a 
right, however, which the courts will protect. The husband cannot deprive her of 
it by conveyance to a third person, or by his last will. The law of dower has been 
in force for nearly a thousand years, and has always been highly favored; it is an 
old saying that the law favors life, liberty, and dower. A divorce granted to the 
husband deprives the wife of her right of dower, as it does the husband of curtesy. 

CurtTesy: The life interest which a surviving husband has in the real estate of 
his wife ; it is a law of great antiquity, traces of it being found in the earliest English 
history. The birth of a living child is necessary to establish curtesy; it is enough 
that it lived but for a moment after its birth. Accordingly, it is said that curtesy is 
due rather to being the father of an heir than as widower of an heiress. 

Curtesy extends to the use of the whole estate during the life of the husband. 


6. LOANS AND COLLECTIONS. 


(a) Loans to corporations should be made to such only as have authority to 
borrow, and only for corporate purposes. Corporations and partnerships, as a gen- 
eral rule, have no authority to guarantee by endorsement, or otherwise, debts for 
the accommodation of others. 

(b) Banks should refuse collections to which are attached onerous conditions, 
such as the payment of money upon the delivery of a deed which gives a good title, 
or the delivery of a deed if taxes are paid, or the payment of money where some 
question of law or some intricacy is involved. In the matter of collections the bank 
should confine itself to the collection of money, and not assume responsibilities out 
of the ordinary. 

In the handling of collections the general rule, and the safe rule, is to send the 
collection directly, and not by circuitous route. It is always a dangerous method 
to send a collection to the bank upon which it is drawn. 


PRACTICAL LEGAL POINTS FOR BANKERS. 411 


7. COLLATERAL. 


It is the duty of the pledgee to use reasonable care and diligence to make collat- 
erals available, and he is bound to use proper exertions to render the collaterals 
effective. If through his negligence or wrongful act or omission, the collateral is 
lost, he is accountable and liable to the pledgor. 

(a) He must protest paper. 

(b) Ic is his duty to demand payment as the collateral matures. 


(c) It is his duty to collect interest and dividends, and to notify the debtor if 
same are not paid. 


(d) It is his duty to foreclose a mortgage, provided he has the power to do so. 

(e) If collaterals are worthless, the law does not require the doing of a useless 
thing, and under such circumstances, no steps need be taken on such paper. 

(f) Waoether the pledgee has used proper diligence is a question of fact. 


8. PRIVACY AND SILENCE. 


In banking, asin other vocations, silence is often a virtue; if a mistake has been 
made, if an officer or clerk is short in his accounts, the prudent course to pursue is 
to keep the matter quiet rather than to take the advice of others, unless it be your at- 


torney. It will frequently develop that moneys may be recovered if the matter is 
kept quiet, while, if it becomes public property, this may be impossible. The relation 
of the banker and his depositor, while not confidential from a point of law, should be 
confidential in practice. The nature of one’s account, the amount of his indebtedness, 
or the character of his collateral, should be matters which areinviolate. The banker 
should disclose this information only upon a proper order or in court. 


9. CHECKS AND RECEIPTS. 


(a) A bank is liable for the failure to pay the checks of its depositors, when there 
is money on hand for that purpose; and the rule is, that the smaller the check refused 
the larger the damages. Checks should be paid in the order in which they are pre- 
sented, and where a number of checks are presented through the clearing house, the 
total of which exceeds the balance on deposit, the whole number should be refused. 

(b) Where the amount of a claim is unliquidated, that is to say, where it is not 
fixed or determined to be a specific amount by contract, or where a dispute has arisen 
with regard tc the amountthat is due from one party to another and the debtor tenders 
a check to the creditor upon which, or in connection with which, there is a written 
statement that the check is to bein full settlement, if the check is accepted by the 
creditor and cashed, it amounts to a complete accord and satisfaction, and the cred- 
itor cannot thereafter maintain any suit against the debtor for any balance which he 
may claim to be due him upon such account. 

But where the amount is fixed and determined by contract, and is not called in 
question by reason of any disputed offset, the sending of a check for a less amount - 
with the statement written thereon that it is in full settlement, will not amount to an 
accord and satisfaction, even if the creditor collects the check; for, in such cases, 
there is no account stated between, nor meeting of the minds of the parties, with an 
intent on the part of each to settle a disputed claim ; and the acceptance of part of 
the money which is due him by the creditor will not preclude him from maintaining 
a suit fof the balance. 

10, WILLS AND PROBATE. 


Every man should make his will, and it should be done timely and deliberately. 
A prominent legal writer says: “It is astounding how frequently, from indolence, 
procrastination, or superstition, men will postpone this needful act until the last. 
Some, like old Euclio in Pope, with the ruling passion strong in death, can not endure 
the thought of parting with their possessions, even post mortem, and die intestate. 
Few testators know their own minds, and a death-bed will is as sorry a substitute for 
a carefully prepared instrument as a death-bed repentance is for a well ordered life.” 

I will now close these rather desultory remarks; if I have been able to shed any 
light which will be of benefit to you, it will be gratifying to me. Samuel Warren, in 
concluding his great novel, ‘*‘ Ten Thousand a Year,” does so with an apology which 
I borrow: “Forgive my many faults and say of me, 

He hath meant well who writ this history.” 





QUIRIES AND CORRESPONDENC 


This department is carried on for the benefit of all 
our subscribers, who are entitled to submit questions of 
general interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places of 
those submitting inquiries are published, unless special 
request is made to the contrary. 

For unpublished replies of a private nature a reasonable charge is made. 


PROTEST OF PROTESTED CHECK. 


Where no new negotiation after first protest, a second protest is unauthorized. 


THE FIRST NATIONAL BANK, 

Editor Banking Law Journal. GREENVILLE, Miss., May 6, 1909. 

DEAR SIR :—On page 314 of the April number of THE BANKING LAW JOURNAL, 
I notice that it is your opinion THAT IT IS NOT NECESSARY OR LAWFUL 
THAT A CHECK ONCE PROTESTED AND AGAIN PRESENTED AND 
DISHONORED, SHOULD BE PROTESTED A SECOND TIME, and on page 
879 of the American Banker, issued March 13th, I notice it is their opinion THAT 
A CHECK ONCE PROTESTED AND AGAIN PRESENTED AND DIS- 
HONORED, SHOULD BE PROTESTED A SECOND TIME. 

In view of these conflicting opinions, we would thank you to advise what doc- 
trine you rely upon as a basis for your conclusion. 


Yours very truly, W. H. NEGUS, President. 

Answer.—The case stated in the April JourNnat was that of a check 
deposited, forwarded, protested, returned, charged back to depositor, 
and afterwards, latter having been advised it would be paid, rede- 
posited, forwarded and again protested, the parties handling the 
check in each case being the same. The question was whether the 
check was protestable a second time under these circumstances. We 
answered in effect that we know of no authority of law under which 
the check could be protested a second time, the liabilities of all par- 
ties having been fixed by the first protest and the dishonored docu- 
ment not being negotiated through any new hands. 

We are well aware of the rule of law whichis expressed in Section 
77 (New York numbering) of the Negotiable Instruments Act that ‘‘an 
instrument negotiable in its origin continues to be negotiable until it 
has been restrictively indorsed or discharged by payment or other- 
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wise;”’ and we know that there are decisions to the effect that a 
negotiable instrument after protest is still negotiable, so that to hold 
any subsequent indorser, a new protest, or a new demand and notice, 
would be required. But the facts stated did not present such a case 
which was not one of any new negotiation of the instrument after 
protest, but simply again sending it on for payment by the same par- 
ties. Under such circumstances we know of noauthority which would 
authorize a second protest to hold an indorser already charged by 
protest. 


—— + 4 


BANK ACCOUNTS OF MINORS. 


Editor Banking Law Journal. CHICAGO, IIl., May 1, 1909. 
DEAR SIR:—Will you kindly reply as to the general responsibility taken by 
bankers in accepting inadvertently a checking account of a minor. 
Very truly yours, CASHIER. 
Aunswer.—On page 350 of this issue we publish an extended reply 
to this interesting subject. 


Ss 


THE UNION EXCHANGE NATIONAL BANK OF NEW YORK. 


When it is made imperative for a six-year old bank to increase its capital to 
meet the requirements of a growing business, it bears evidence that it has been 
under a progressive management. No banking institution in New York, located 
outside of the Wall Street district, has met with the success that has come to the 
Union Exchange National Bank. It was organized as the Union Exchange Bank 
in June, 1993, with a capital of $750,000, and chose for a location the center of New 
York's textile and manufacturing district on Fifth Avenue. With a management of 
trained bankers and a board of directors composed of some of the leading business 
men and bankers in New York, it soon acquired an extensive clientele among the 
merchants and manufacturers in its vicinity. Its rapid growth exceeded the ex- 
pectations of its most sanguine promoters, and in March, 1909, it was decided to 
enter the national system of banking, and the capital and surplus was increased to 
practically $2,000,000, 

In its first official report on April 28, to the Comptroller, since it became a na- 
tional bank, it showed deposits of $9,481,478 as compared with $8,332,302 on 
March tt, at the time its new charter went into effect, and on May 11, two months 
from date of national charter, they had grown to $10,072,000. 

Through its many mercantile and manufacturing clients it receives on deposit 
a large number of out-of-town checks from all parts of the country; and banks 
that are situated so they can advantageously handle such items in their locality will 
find it to their best interest to correspond with the Union Exchange National Bank, 
21st Street and Fifth Avenue. 

Its officers are : Henry S. Herrman, President ; David Nevius, Vice-President 
and Cashier; George B. Connley, Assistant Cashier. 

Its directors are: Alvin W. Krech, Charles H. Allen, Francis G. Lloyd, Emil 
S. Levi, Herbert H. Vreeland, Morris S. Barnet, Henry S. Thompson, Arthur D. 
Wolf, Maximilian Morganthau, George A. Plimpton, B. J Greenhut, Geo. T, Wilson, 
Frank E. Vogel, Sydney H. Herman, Charles N. Taintor, Samuel Kridel, Frank 
Presbrey, David Nevius, Henry S. Herrman. 
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THE EMPIRE TRUST COMPANY, 42 BROADWAY, NEW YORK. 


The phenomenal growth of some of the younger trust companies in New York 
within the past five years demonstrates the growing confidence of the public in this 
class of modern banking institutions. Although, where a financial institution 
achieves unusual success, without the aid of some powerful interests, its success, as 
a rule, is due to the implicit confidence of the public in the personnel of the manage- 
ment and the influence and prominence of the men who compose its directorate. 
The most noteworthy instance of this character is that of the Empire Trust Com- 
pany at 42 Broadway, New York. The wonderful progress made by this company 
within a brief period illustrates the confidence reposed in the management of that 
company and the influence of the many men of prominence in the directorate upon 
the business world. The rapid progress made by the company since March, 1904, 
can best be seen in a comparative statement of deposits which we append herewith : 
March 19, 1904 $1,915,587 December 31, 1907. ........ $6,421,510 
December 31, 1904 3.195.465 December 31, 1908 13,425,117 
December 31, 1905 3,551,035 March 24, 15,310,282 
December 31, 6,184,955 April 28, 1909 16,857,069 

The above statement shows an increase of approximately $15,000,000 in five 
years, or nearly goo per cent., and an increase since December 31, 1907, of over 
$10,000,000 or over 600 per cent. 

The capital, surplus and undivided profits are $2,c67,7 30. 

The Company has two branches in New York, one at 487 Fifth Avenue and one 
at 242 East Houston Street. Its London office is located at 131-133 Dashwood 
House, 9 New Broad Street,. London, E. C. 

The officers of the company are: Le Roy W. Baldwin, President; William H. 
English, Vice-President ; Henry P. Talmadge, Vice-President; H. M. Gough, Sec- 
retary; W. B. Baldwin, Treasurer; M. J. Brown, Assistant Secretary; Edward C. 
Wilson, Assistant Treasurer; William McKinny, Trust Officer. W. H. Parker, 
London Secretary. 

The Directors are: William O. Allison, Jules S. Bache, Le Roy W. Baldwin, 
William A.Barber, B. P. Cheney, William H. English, Newman Erb, Wm. E. G. 
Gaillard, Clement A. Griscom, Jr., H. H. Harrison, Thomas B. Hidden, Robert E. 
Jennings, Percival Kuhne, Pierre Lorillard, Geo. L. Nichols, S. H. P. Pell, Henry A. 
Robbins, H. P. Robbins, William Salomon, Joseph E. Schwab, Charles M. Schwab, 
Thomas F. Smith, J. Frederick Talcott, Henry P. Talmadge, Egerton L. Winthrop, 
Jr., Charles H. Zehnder. 

——_— 


BANK INVESTMENTS. 


By George Garr Henry, Vice-President Union Trust Company of New York. 

The profitable investment of bank funds, and the general principles which gov- 
ern the same, is a subject that has been handled very skillfully in a little booklet re- 
cently published by George Garr Henry, Vice-President Union Trust Company of 
New York. 

Mr. Henry points out that, under our rigid currency system, and the paying of in- 
terest on deposits, bank funds accumulate very rapidly, especially after a serious 
panic when the demand for money is light and rateslow. It is then that the problem 
of investing these redundant funds profitably confronts the management of banking 
institutions. There being two kinds of banking—commercial and investment bank- 
ing—experience and success in one does not insure success in the other. Hence the 
valuable practical information that Mr. Henry has set forth in this little brief volume 
will be much appreciated by the banking fraternity in general. The book will be 
sent to any address free of cost upon application to George Garr Henry, Vice-Presi 
dent, Union Trust Company, New York. 
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NEWTON D. ALLING OF THE NASSAU BANK OF NEW YORK. 


EWTON D. ALLING, of New York, will probably be the leading candidate for 
President of the American Institute of Banking at the Seattle Convention 
next month. Mr. Alling has been an arduous worker for the Institute ever 

since its organization, and has received no little prominence because of his knowl- 

edge of the Institute's affairs. His first honor was that of President of the New York 


4 


NEWTON OD. ALLING. 


Chapter in 1905-1906, and in 1907, at Atlantic City, he was made one of three of the 
National Trustees of the Institute. Mr. Alling has addressed a number of Institute 
meetings, and has also written a number of excellent practical papers in the interest 
of the Institute affairs. Among the important addresses he has delivered was one on 
“ Bank Reserves” before the New York Chapter. 


Mr. Alling will make a dignified presiding officer if elected to the effice of presi- 
dent. 
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KNAUTH, NACHOD AND KUHNE’S “TRAVELERS’ CHECKS.” 


Messrs. Knauth, Nachod & Kuhne, the well-known International Bankers of 
New York and Leipzig, Germany, undertook, some ten \ears ago, at the suggestion 
of many of their.correspondents, to issue Travelers’ Checks, in order to enable the 
banking fraternity to offer to the traveling public a self-identifying universally avail- 
able document, similar, but in many respects superior, to that issued by the Ex- 
press Companies. Owing to the firm's unrelenting efforts, their Travelers’ Checks’ 
service to-day is unsurpassed; a K., N. & K. Check is cashed the world over by 
banks, bankers, hotels, storekeepers, etc., constituting a great convenience to the 
traveler, and enhancing his comfort and pleasure. 

The Checks are payable everywhere, without deduction, at their face value in 
dollars or printed equivalent, as shown on the accompanying miniature fac-simile. 
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The American Bankers’ Association has delegated to the bankers’ Trust Co. 
of New York the issuance of Travelers’ Checks. It may, however, be well to re- 
mind banks and bankers of the fact that the Trust Company's Chécks are not being 
offered with a view of entering into competition with Messrs. Knauth, Nachod & 
Kuhne, or with the legitimate business of any of the Association’s members, but 
rather to attack the Express Companies, who have encroached upon a field undoubt- 
edly belonging to banks and bankers. 


Ss 


FREE ELECTROS FOR BANKERS. 


The Burroughs Adding Machine Company, through its Advertising Depart- 
ment, offers a series of four bank advertisements free to any bank using the Bur- 
roughs Adding and Listing Machine. 

These ads are not primarily for the Burroughs Machine, but are for the benefit 
of the bank, calling attention to the fact that accurzte and prompt service is possi- 
ble because the bank has up-to-date equipment. 

The Burroughs Company furnishes the electros, 4 inch double column newspaper 
size, mortised to include the name of the particular bank to which they are sent. 
The only cost to the bank is the cost of the space, which, in most cases, would be 
used anyway. Theads are attractive in design and suggestive of the advantages to 
the depositor from doing business with a progressive institution. There is no 
suggestion of ‘‘ready made” about the advertisements, they having been designed 
especially for this service by one of the leading commercial artists of New York. 

It is understood that the Burroughs Company will send the series of four elec- 
tros to any banker using the Burroughs Machine, upon request. 
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EVOLUTION OE MUNICIPAL INDEBTEDNESS. 


The above is the title of a circular recently sent out to investors by the well- 
known Investment Bankers, N. W. Halsey & Co. of New York. 

The circular states that during the past generation the tendency has been more 
and more toward population centers. This change in mode of living has required 
new methods of conducting public affairs and preserving public health. Vast sums 
of money have been spent to erect public buildings ; construct water, sewerage and 
park systems; improve the streets, and in various other public works. 

Prior to 1840 municipal obligations were but little known, but the changed con- 
ditions referred to made.necessary the establishing of municipal credit which would 
enable a municipality to borrow necessary funds at reasonable rates and upon long 
time. This was accomplished : 

First: By the enactment of well-considered legislation, conferring upon munici- 
pal corporations the right to pledge the public faith and credit and to create a lien 
upon all taxable property within their limits. 

Second: By sound decisions of the courts enforcing the obligations of such mu- 
nicipal pledges or contracts and recognizing and upholding the power of a munici- 
pality to levy and collect taxes therefor. 

Third: By the judiciousness with which the municipalities have borrowed and 
expended money and the care that has been given to the prompt settlement of inter- 
est and principal as it matured. 

The facilities and methods of the municipal bond department of N. W. Halsey 
& Co. are the result of Mr. Halsey’s extended experience in investigating, mane 
and selling municipal obligations over a period of twenty-five years. 

All recommendations are based on careful investigations by experts before pur- 


chase, including the opinions of qualified and eminent attorneys as to the legality 
of issue, copies of these opinions being available to clients. 


J. T. TRENERY. 


J. T. Trenery, Vice-President of the First National Bank of St. Joseph, Missouri, 
and member of the Executive Council of the A. B. A., attended the meeting of that 
body at Briarcliff on May 5th and 6th. Mr. Trenery paid the BANKING LAw JouR- 
NAL a call when in the city, and reported excellent prospects for crops and business 
in general in the Missouri Valley. 

The First National of St. Joseph is one of the most substantial banks of the 
Southwest. In its report tothe Comptroller April 28th, it showed deposits $5,452,075, 
loans and discounts $4,435,711, U. S. bonds $600,000, cash and exchange $1,600,920, 
surplus and profits $364,556. The capital is $500,000. The officers are: Charles 
Pasche, President ; J. T. Trenery, Vice-President; E. C. Hartwig, Cashier; W. F. 


Maxwell, Assistant Cashier. 


THE BANKERS DIRECTORY. 


The March 1999 edition of the Bankers Directory, publishea by the Bankers 
Publishing Company, 90 William Street. New York, has just been issued and dis- 
tributed to subscribers. It is corrected to March 1, 1909, and has later information 
than any other bank directory published. It is generally known as the “‘ Red Book,” 
and maintains its high standard as one of the most practical and conveniently ar- 
ranged directories published ; containing a correct list of all National and State Banks, 
Private Bankers, Savings Banks and Trust Companies inthe United States. Alsoa 
complete list of chartered and Private Banks in Canada, names of directors of Na- 
tional, State Banks and Trust Companies in the principal cities, together with all such 
information that is of any practical value to banks. Price $4.00 per copy, annual sub- 
scription $7.00. Bankers Publishing Co., 90 William Street, New York, 
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WHAT THE APRIL 28TH STATEMENTS SAY: 
NEW YORK. 


The Battery Park National Bank reports deposits of $1,187,863, loans and dis- 
counts $1,008,461, U. S. and other bonds $103,000, exchanges for clearing house 
$180,321, cash on hand $241,573, surplus and profits $146,567. The capital is 
$200,000. 

The Chase National Bank shows deposits of $105,161,216, loans and discounts 
$57,571,896, U. S. bonds $3,460,831, other bonds and securities $21,132,209, cash and 
reserve $36,181,334, surplus and profits $6,254,455. The capital is $5,000,000. 

The Coal and Iron National Bank reports deposits $6,009,746, loans and dis- 
counts $2,782,919, U. S. and other bonds $2,192,166, exchanges for clearing house 
$370,437, cash on hand $1,186,043, surplus and profits $736,475. The capital is 
$500,000. 

The Irving National Exchange Bank shows deposits $24.478,805, loans and 
discounts $18,150,841; U.S. bonds $831,300, other bonds and securities $896,955, 
exchanges for clearing house $1,025,455, cash on hand $5,639,108, surplus and profits 
$1,421,068. The capital is $1,000,000. 

The Liberty National Bank report shows deposits of $21,124,236, loans and dis- 
counts $14,368,962, U. S. bonds $1,050,000, other bonds and securities $2,808,691, 
clearing house exchanges $2,057.620, cash $4,475,331. surplus and profits $2,576,202. 
The capital is $1,000,000. 

The Merchants National Bank report shows deposits $31,045.587, loans and 
discounts $17,595,065, U. S. bonds §2,1 36,136, other bonds and securities $1,483,900, 
exchanges for clearing house $5,337,683, cash $6,467,410, surplus and profits 
$1,665,181. The capital is $2,000,000, 

The report of the Mechanics National Bank shows deposits $46,894,112, loans 
and discounts $2,8222,921,U.S.bonds $1,510,000, other bonds and securities $2,341,735, 
exchanges for clearing house $10,057,609, cash $8,794,064, surplus and profits 
$3,716,663. The capital is $3,000,000. 

The Mercantile National Bank report shows deposits $12.368,205, loans and 
discounts $11,913,170, U. S. bonds $1,312,000, cash and clearing house exchanges 
$3,625,298, surplus and profits $2,548,376. The capital is $3,000,000, 

The National Copper Bank in its report shows deposits of $33,792,809, 
loans and discounts $19,844,168, U. S. bonds $1,279,000, other bonds and securities 
$4,339.315, clearing house exchanges $6,155,859, cash $6.957,788, surplus and profits 
$2,577,197. The capital is $2,000,000. The National Copper Bank began business 
May 1, 1907, and its growth has never been equaled within a period of two years 
by any other financial institution in this country. 


BUPFALO. 


The Marine National Bank of Buffalo in its report on April 28, showed deposits 
$20,925,151, time loans $9,415,108, demand loans $3,341,827, cash on hand and with 
banks $6,014,950, U. S. and other bonds $6,152,840, surplus and profits (earned) 
$1,339,578. The capital is $1,500,000, of which $1,000,000 was earned. 


PHILADELPHIA. 


The Pailadelphia National Bank in its report April 28 showed deposits: Indi- 
vidual $25,748,060, bank $21,262,397, loans and discounts $34,739,536, due from banks 
$6,719,265, exchanges for clearing house $1,398,533, cash and reserve $10,576,412, 
surplus and net profits $3,630,689. The capital is $1,500,000. 








